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PREFACE. 



The vast increase in the number of private arrangements 
which (as is almost universally admitted) has taken place 
since the Bankruptcy Act, 1883, came into operation, and the 
long interval that has elapsed since any text-book has appeared 
on the subject, lead to the conclusion that a treatise on this 
branch of the law may prove not unacceptable to the pro- 
fession and to those who are engaged in the conduct of such 
arrangements. In the following pages I have made an attempt 
to supply the want which I believe to exist. 

I have thought it better, at the expense of some repetition, 
to recapitulate in Chapter XIV. the results of some of the 
previous chapters, in order that trustees may find presented in 
as small a compass as possible the information necessary for 
their guidance. 

No pains have been spared to render the Table of Cases as 
complete as possible. In citing works which have passed 
through more than one edition, I have adopted the German 
method of distinguishing the edition to which reference is made 
by a small index figure : eg. 1 Sm. L. C.® 357 ; 2 L. C. Eq.* 
1004, which denote, respectively, the first volume of Smith's 
Leading Cases, 8th edition, p. 357, and the second volume of 
White and Tudor*s Leading Cases in Equity, 4th edition, 
p. 1004. 



iv Preface. 

lu conclnsion I wish to acknowledge my indebtedness in 
various parts of my task to the following works : Forsyth on 
Composition, Lewin on Trusts, De CoUyar on Guarantee, and 
De Gex and Smith's Deeds of Arrangement. 

In revising and correcting the proofs of the Precedents I 
have received much assistance from Mr. C. F. Brickdale, of 
Lincoln's Inn, Barrister-at-Law, 



3 New Square, Lincoln's Inn, 
March, 1885. 
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PEIVATE AEEANGEMENTS 



BETWEEN 



DEBTORS AND CREDITORS. 



■Oi 



CHAPTEE I. 

ABBANaEMENTS BETWEEN DeBTOBS AND GbEDITOBS GENE- 
BALLY, AND THE CONSIDEBATION NECESSABY TO SUPPOBT 
THEM. 

Abbangements between debtors and their creditors may Classes of 
be roughly divided into three classes, namely: — Firsts ments^with 
Composition Agreements, strictly so called, by which the <'^®*^**®"- 
creditors agree to abandon their claims, in consideration position 
of receiving a composition on their debts (i.e. a smaller ""^l^ 
sum bearing an agreed proportion to the amount of their 
respective debts),— or (as is sometimes provided) in con- 
sideration of receiving a negotiable security for such com- 
position; there being an express or implied stipulation that 
the creditors shall not sue the debtor until he makes default 
in the performance of his part of the agreement. Secondly , ii. As- 
Agreements, by which the debtor assigns the whole of his J*^™®°** 
property to a trustee, for sale, and rateable distribution creditors. 
of the proceeds among his creditors, and the creditors, in 
consideration of such assignment, release their original 

B 



Different varieties of Agreements, 



claims and accept the dividend payable under the agree- 
III. Agree- mcnt in discharge of their debts. Thirdly^ Arrangements, 
™*ruefor tinder which the creditors (while not necessarily aban- 
limited doning any portion of their debt or agreeing to accept 

xiiue* 

anything less than payment in full), in order to enable 
the debtor to retrieve his position, agree to forbear from 
suing him for a limited time — such simple agreement for 
forbearance being usually called a letter of licence. 
Inspector- Whether the arrangement contemplated be the accep- 
mentsf^^*' t^i^ce of a composition, or an agreement for a cessio bonorum, 
or merely that the creditors shall forbear for a time from 
suing, it is often desirable to incorporate in it a provision 
for the carrying on or the winding-up of the debtor's 
business under the advice and supervision of the creditors, 
or a committee appointed by them ; and by this means, 
in the case of a composition, the creditors' interests are 
protected during the time that must elapse before it is seen 
whether the debtor will be able to carry out the compo- 
sition arrangement, and where the intention is to dispose 
of the debtor's business as a going concern, the creditors 
are enabled, without undue risk, to permit the debtor to 
carry on the business until a favourable opportunity 
occurs for realising it. Where the agreement is merely 
for the forbearance of the creditors, it is very necessary 
that they should have every facility for watching the 
debtor's position and preventing their being prejudiced by 
any misconduct on his part ; accordingly, power is usually 
inserted to enable the inspectors to determine the arrange- 
ment at their discretion. A deed, containing provisions 
of this nature, for enabling the creditors to supervise the 
management of the business, is usually called an inspector- 
ship deed. 

These different modes of dealing with the debtor 



Their respective Adva/ntages. 



have their several advantages. The advantages of an Advan- 
agreement for the acceptance of a composition were ^fh!** 
well stated by Lord Campbell in Tetley v. Taylor (a) id. Camp- 
" We know that composition deeds are very common in ® ' 
practice, and are frequently very advantageous both for 
the creditors and the debtor. The composition offered 
may be considerably more than would be the dividend on 
an immediate sale and distribution of his effects ; and he 
may be enabled to pay this composition from the assis- 
tance of friends and from being permitted to avail himself 
of his position in the commercial world, which would be 
utterly lost if he were made a bankrupt." 

In some cases, where the creditors are not inclined to 
accept a composition, the debtor may be so unsubstantial 
or so untrustworthy, that nothing short of an immediate 
surrender of all his estate and effects will satisfy the 
creditors, but on the other hand, where the debtor is an 
honest man, with a good business suffering from temporary 
embarrassment, it will often be desired to " keep together 
the debtor's business in his name (which may be an im- 
portant element in its value), and for his permanent 
benefit as well as for the temporary benefit of his credi- 
tors " (h), and in such case an agreement for forbearance, 
with provisions for the debtor's carrying on his business 
under inspection, may be most to the interest of all 
parties. 

We shall now proceed to consider the law in relation 
to these arrangements, but, since the provisions of the 
several classes are frequently similar and their legal in- 
cidents alike, it will be impossible to treat them separately, 

(a) 1 E. & B. 529. 
(6) Per WiUes, J., L. R. ^ Ex. 340. 
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The Consideration necessary 



though it is necessary at the outset thus to notice their 

distinguishing characteristics. 
Difficaltj The great obstacle that has beset arrangements with 
ing*agT^ creditors, is the difficulty in rendering them binding on 
iiienta ^ho Creditors, owing to the Common Law rule that " a 

binding. . . . , 

liquidated and undisputed money demand^ of which the 
Wane. ^ ^7 ^^ payment is past (not founded upon a bill of ex- 
change or promissory note), cannot, even with the consent 
of the creditor y be discharged by mere payment by the 
debtor of a smaller amount in money, in the same manner 
as he was bound to pay the whole " (a). Accordingly, an 
Acc«ptance agreement not under seal between a single creditor and 
suTOwinnot ^^^ debtor, that the former shall accept in discharge of a 
be satis- larger liquidated demand a smaller sum, payable at or 
larger. after the time when the debtor is bound to pay the larger, 
and in ihe same manner, is void {nudum pactum) for want 
of consideration. This proposition was laid down in 
PinneTs Case (h) and followed in Cumber v. Wane (c), where 
it was held, that the performance of an agreement to pay 
£5 could not be a satisfaction of a debt of £15. 

The hardship resulting from the decision in Cumber v. 
Wane (d) (which laid down a broader rule than the one 
stated above) made the judges avail themselves of every 
opportunity of distinguishing that case. It has thus been 
frequently commented on, and numerous exceptions have 
been engrafted on the doctrines laid down in it (e). In 

(a) Cumber v. Wane, 1 Sm. L. C* 357, 369 ; cf. Heathcote v. Crook- 
shank, 2 T. R. 24 ; Fitch v. 8utt(m, 5 East, 229. 
' (6) 5 Rep. 117a. 

(c) 1 Sm. L. C.« 357 ; and see Lynn v. Bruce, 2 Hy. Bl. 317. 

Id) U.S. 

(e) E.g,, that the giving of a negotiable instrument for a less sum 
may be a good satisfaction of a larger — the negotiability of the instru- 
ment being the consideration which supports the agreement {Sibree 
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spite, however, of all such exceptions the proposition above 
stated is still law, and was adopted very recently by the 
House of Lords in FoaJces v. Beer (a). There, it was held, Foakes t. 
that a parol agreement between a judgment debtor and 
creditor, that in consideration of the debtor paying down 
part of the judgment debt and costs, and on condition of 
his paying to his creditor or his nominee the residue by 
instalments, the creditor will not take any proceedings 
on the judgment, is nvdum pactum, being without con- 
sideration, and does not prevent the creditor, after payment 
of the whole debt and costs, from proceeding to enforce 
payment of the interest upon the judgment. 

The most important, perhaps, of all the exceptions that Exception 
have been grafted on the doctrine oi Cumber v. Wane, cw^^y. 
and the only one which concerns our present purpose, is ^^'*^/° 
that which relates to agreements with creditors generally, agreement 
It is now well settled by a long series of cases, that an creditors 
agreement between a debtor and his creditors generally, SonsWera- 
that the latter shall accept a less sum in satisfaction of tJo^toeach 

* creditor 

a larger demand, is binding, the consideration to each being for- 

beiirance oi 

creditor being the forbearance of the others. the rest. 

A forcible exposition of the Common Law doctrine and 
this exception thereto is to be found in the judgment of 
the late Master of the Bolls in Couldery v. Bartrvm (b), 

'*' According to English Common Law a creditor might Jessel,M.R. 
accept anything in satisfaction of the debt except a less 
amount of money. He might take a horse, or a canary, or 
a tomtit if he chose, and that was accord and satisfaction : 



V. Tnpp, 15 M. & W. 23) ; in fact any benefit resulting to the creditor 
has been laid hold of as a consideration to render the agreement binding. 
See notes to Cumber v. Wane, 1 Sm. L. C* 357. 

(a) 9 App. Gas. 605, afi&rming the decision of the Court of Appeal, 
11 Q. B. Div. 221. 

(6) 19 Ch. D. 394, 399. , 
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Jessel,M.R. but, by a most extraordinary peculiarity of the English 
Common Law, he could not take 19s. 6d. in the pound ; 
that was nudum pactum. Therefore, although the creditor 
might take a canary, yet, if the debtor did not giye him 
a canary together with his 19s. 6c2., there was no accord 
and satisfaction. That was one of the mysteries of 
English Common Law. 

*•' But, that being so, there came a class of arrangements 
between creditors and debtors, by whicjh a debtor who 
was unable to pay in full offered a composition of some- 
thing less in the pound. Well, it was felt a very absurd 
thing that the creditors could not bind themselves to 
take less than the amount of their debts. There might 
be friends of the debtor who would come forward and pay 
something towards the debts; or it might be that the 
debtor was in such a position, that if the creditors took 
less than their debts, he would have something over for 
himself and would exert himself to pay the dividend; 
whereas, if the creditors did not, they would get nothing, 
or less than nothing, if they incurred costs in endeavour- 
ing to get payment. Therefore it was necessary to bind 
the creditors ; and, as every debtor had not a stock of 
canary-birds or tomtits, or rubbish of that kind, to., add to 
his dividend, it was felt desirable to bind the creditors in 
a sensible way by saying that, if they all agreed, there 
should be a consideration imported from the agreement 
constituting an addition to the dividend, so as to make 
the agreement no longer nudum pactum, but an agreement 
made for valuable consideration; then there would be 
satisfaction. Consequently, if the creditors came in and 
all agreed inter se to take 10s. in the pound, the agreement 
inter se supplied the additional consideration which was 
supposed to be necessary, and the debts were satisfied." 
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This exception was of gradual growth. There were Growth of 
from time to time decisions to the effect, that creditors, ^^^^ ***°* 
by acquiescing in the assignment by the debtor of his 
property for the benefit of his creditors, precluded them- 
selves from suing for their whole demand (a), and that 
the introduction of a surety for the payment of a portion 
of the composition, imported sufficient consideration to 
render the agreement by the creditors to accept a com- 
position binding on them (6) ; and it was held at nm 
friui by Lord EUenborough that an agreement between 
a debtor and his creditors that the latter should give him 
time, and receive payment by instalments, was binding, 
the consideration to each creditor being the forbearance 
of the others (e) ; but it does not seem to have been 
definitely established, by any considered judgment, that 
the mutual forbearance of the creditors (apart from the 
creation of a fund or the introduction of a third party as 
guarantor) was in itself a sufficient consideration to support 
the agreement by the creditors to release a portion of 
their debts, or to forbear from suing on them, until the 
case of Qooi v. Gheesman (d). The facts of that case Chody, 
were as follows : The plaintiff and three other creditors ^^^ 
of the defendant met together on the 31st October, 1829, 
in consequence of a communication from the defendant, 
and signed an agreement (which was assented to but not 
signed by the defendant) to accept payment by the 
defendant's covenanting and agreeing to pay one-third of 
his annual income to a trustee of their nomination, and 

(a) Bt^ier v. Rhodes, 1 Esp. 236 ; cf. Brady v. SheU, 1 Camp. 146 ; 
CotTg v. Saunders, 1 B. & A. 46. Cf, per Tindal, C. J., in Tatloch v. 
Smithy 6 Bing. 339. 

(5) Steinman v. Magnus, 11 East, 390. 

(c) Boothby V. Sowden, 3 Camp. 175. 

Id) 2 Bam. & Ad. 328. 
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executing a warrant of attorney as a collateral security 
until payment thereof. The defendant had other credi- 
tors besides the four above mentioned, particularly one G-., 
and it was agreed at the meeting of the 31st October, 
1829, that if G-. would come into the agreement then made 
the defendant should set apart an additional sum of £20 
per annvm out of his income. G-. never acceded to the 
agreement, nor was any trustee nominated, covenant 
entered into, or warrant of attorney executed. The 
plaintiff sued on his original claim. The question left to 
the jury was, whether the agreement entered into by the 
four creditors was conditional only, depending on G.'s 
assent, or absolute — ^if absolute the jury were directed to 
find for the defendant, which they did. A rule nisi 
having been obtained to enter a verdict for the plaintiff, 
it was on argument discharged, the Court holding that 
the agreement, although by parol, so as to be incapable 
of operating as a release, and although unexecuted, so as 
not to amount in strictness to a satisfaction, was a good 
answer to an action by the creditor for his original debt;, 
as it constituted a new valid contract between the credi- 
tors and the debtor, and that for such contract there was 
good consideration to each creditor, namely, the under- 
taking by the other creditors not to press their individual 
claims (a). 
Agreement The next point that had to be determined was, whether 
outoAnore ^'^ mutual forbearance of a few, out of a larger number of 
creditors creditors, was a sufficient consideration to render a com- 

bindins: on ' 

those few. position agreement binding upon those few, or whether 
it was essential that there should be an agreement for 
the forbearance of all the creditors. It will be observed 

(a) See per WilliamB, J., Boyd v. Hindy 3 Jur. N.S. 666. 
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that in Good v. Cheesman (in which case, however, the 
particular point was not discussed) the agreement was 
only between four of the creditors, though there were 
others, and the Court held that those who were parties 
to the agreement were bound by it. A contrary view, 
however, was taken in Beay v. Richardson (a), but the dicta 
of Lord Abinger in that case must be regarded as over- 
ruled by the decision in Norman v. Thompson (J), where Norman ▼. 
the point arose directly. In this last case a proposal for ^^^ 
a composition made by the defendant to his creditors was 
accepted by the plaintiff and some others, but not by all. 
The plaintiff sued on his original debt, but the defendant 
successfully relied on the agreement. Parke, B., in giving 
judgment, said, "An agreement by two or more of the 
creditors, to enter into a composition, is perfectly good 
and binding as to those parties, whether the others do 
so or not. An agreement must be founded upon a good 
consideration; and in such case, the agreement by each 
individual to give up part of his claim is a sufficient con- 
sideration." 

This last case brings us to the close of our inquiry into 
the consideration necessary to support a parol agreement 
to accept a composition, and the law at the present time 
may be shortly stated to be ** that if two only out of more 
creditors agree inter se to accept a composition the for- 
bearance of one will be a sufficient consideration to make 
the agreement binding on the other." It must, of course, 
remain a question of fact in each case, " what was in Question 
contemplation by the parties to the agreement ? " i.e. did whether 
they intend it to be absolute and binding on them in any agreement 

WAS vO D6 

absolute 

(a) 2 C. M. & R. 422. or cen- 

(b) 4 Exch. 755 (coram Pollock, C.B., Parke, Alderson and Piatt, BB.), ^itional. 
and cf. Carey v. Barrett, 4. C. P. D. 379. 
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event, or was it to be conditional on all or a certain pro- 
portion of the creditors acceding to it ? In eyery case, 
however, it is desirable that the intention of the parties 
should appear on the face of the agreement (a). 
Debts by For the purposos of creditors' agreements a debt by 
specia y. gp^^jj^j^y j^^j \yQ regarded as being on the same footing 

as a simple contract debt. Although formerly, at law, 
nothing short of a release under seal could discharge an 
obligation under seal (6), yet in equity a creditor by 
specialty, who purported to come in on the same terms as 
other creditors, would be restrained from proceeding at 
law (c), and now under the Judicature Act {d) this equity 
would be enforced in all branches of the Court. 
Summary In all cascs, howcver, it would be advisable that the 
of inquiry, agreement should be under seal, but where the agreement 
is not by deed, the preceding authorities serve to show 
that: 

A parol agreement for the acceptance by creditors 
of a less sum in discharge of a larger demand may be 
binding on a creditor who concurs therein, although — 

(a) no trust fund is thereby provided for the benefit 

of creditors; and 
()8) there is no guarantee by a third party ; and 
(7) only two creditors concur. 

(o) See Tper Bayley, J., in Lewis v. Jones, 4 B. & C. 506, 512. See 
infra, p. 75. 

(b) Ixnue v. Effinton, 7 Price, 604. 

(c) Mcuskemie v. Mackenzie^ 16 Yes. 372. 
(<0 36 & 37 Vict. c. 66, s. 25 (11). 
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CHAPTEE n. 

What amounts to an Accession so as to entitle a 
Gbeditob to the benefit of the Abbangement and 
subject him to its obligations. 

It is in many cases a question of some nicety, to decide 
whether a creditor has rendered himself bound by the 
provisions of a creditors' agreement, and entitled to the 
benefit thereof. 

It may be taken as a universal rule, that no persons are Benefit and 
bound by a creditors' agreement, unless they are entitled agreemen^t 
to share the benefits secured thereunder, and, conversely, ^Pjf^*®'^' 
that no one can claim to partake of the benefit of the 
arrangement, unless he submits to its burthen (a). 

There is, however, this difierence between the case 
where the benefit of the agreement is sought by a creditor 
and where it is sought by the debtor, namely, that, where 
a creditor has remained strictly passive and has done 
nothing to render himself bound by the agreement — so 
that the debtor could not enforce it against him — yet, 
if he has not acted contrary to its provisions, he may 
afterwards successfully claim to be admitted to its 
benefit, unless events have occurred which prevent the 
admission of any fresh creditors — e.g. the death or 

(o) Per Lord Cranworth, Forbes v. lAmondy 4 De G. M. & G. 298. 
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Forbes v. 
Limond, 

Conduct 
not 

amounting 
to acces- 
sion. 



bankmptcy of the debtor (a). Where, on the other hand, 
such events have happened as prevent the admission of 
any fresh creditors to the benefit of the agreement, and 
it becomes necessary for any creditor, who claims to share 
its benefit, to show that he had acceded to the agreement 
prior to the occurrence of such events, then the test is, 
whether he had acceded in snch a way as to bind himself, 
if the debtor had sought to enforce the agreement against 
him, for ** no person can be considered to have impliedly 
acceded to a deed of this sort within the true meaning of 
that expression who has not put himself in precisely the 
same situation with regard to the debtors as if he had 
executed it " (6). 

In Forbes v. Limond (c), the case in which this proposi- 
tion was laid down, the plaintiffs were indorsees of two 
bills of exchange drawn by a partnership at Calcutta. 
By an inspectorship deed for winding up the affairs of the 
partnership, it was provided that four of the partners 
should collect the assets, and pay them to the inspector, 
for distribution among the several creditors who should 
have become parties to, and have executed, or otherwise 
acceded to the terms of the deed. The plaintiffs sent 
their bills to their agents at Calcutta, who forwarded 
them " to the trustees " of the partnership to be regis- 
tered. The receipt of the bills was acknowledged by a 
letter, signed in the partnership name " in liquidation," 
stating, " we have registered the claim you make on our 
estate," and returning the bills, which were sent back to 
the plaintiffs in London. Ten months later the inspector 
advertised a dividend of £10 per cent., which was shortly 



(a) See post, p. 23 seq, 

(h) Per Lord Cranworth, Forbes v. Limond, 4 De G. M. & G. 298. 

(c) U.S. 
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afterwards paid to several creditors who had executed the 
deed. A month later four members of the partnership 
were adjudicated insolvent in India, and the inspector 
handed over the balance in his hands to their official 
assignee. The plaintiffs had received dividends on the 
bills under this insolvency and from other parties liable 
on the bills, and instituted this suit against the inspector 
to obtain from him the benefit of the £10 per cent, divi- 
dend advertised by him, but the bill was dismissed both 
by the Yice-Ghancellor and on appeal, it being held, that, 
as the plaintiffs had done nothing which would have pre- 
vented their suing on their original claim, if they had 
found a solvent member of the partnership, they could 
not be said to have acceded to the composition agreement. 

There are some cases which present an apparent ex- Apparent 
ception to the rule, but which may perhaps bo more ^h^re*^'^' 
correctly regarded as illustrations of it, the ground of debtor has 

. . had benefit 

the decisions being that the debtor has had the benefit of of deed. 
the creditor's forbearance, and the latter ought therefore 
to share in the provision for the benefit of the creditors. 
Thus, though it might be difficult to establish that a 
creditor who has had notice of an assignment for the 
benefit of creditors, but has remained passive, has thereby 
acquiesced in the assignment, so as to be precluded from 
suing on his original claim ; yet it has been held that Creditor 
where a creditor with notice of the deed had remained ^^^^1^ 
passive so long as to lose his legal remedy, there was a i^gai 
strong presumption of his having acceded to the arrange- allowed 
ment. Therefore where a creditor, who had notice of the deed. * ° 
trust deed, abstained from suing for fifteen years, and at ^.,, 
the expiration of that time was allowed to execute the v. Tutin, 
deed subject to any question as to the validity of his 
execution, the Court admitted him to the benefit of the 
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deed, holding that his standing by so long as to lose his 
legal remedy was a strong circumstance to show that he 
had acquiesced in the arrangement (a). 

Re Baber. So, where the debtor executed an assignment for the 
benefit of his creditors in consideration of their covenant- 
ing not to take proceedings against him for three years, 
with a proviso that creditors not executing within six 
months should be excluded, a creditor who had never exe- 
cuted the deed, but had acquiesced in it by not suing, 
was declared entitled to its benefits {b). 

Subject, however, to these observations, the general 
rule holds good, that no creditor is entitled to the benefit 
of the agreement whp is not bound by its provisions, so 
that the decisions, as to what constitutes an accession so 
as to entitle a creditor to the benefit of a composition, 
will serve as guides to us in considering what conduct on 
a creditor's part will render him bound — and vice versa. 

Parol ac- It has been already seen in the previous chapter that 

cession ^ •■ I •■••••_, .. 

sufficient, ^ parol agreement to accept a composition is binding (c), 
and it would seem that this is so although it is the 
intention of the parties to embody their agreement in a 
formal instrument {d). Therefore where a creditor has 
agreed to accept a composition, it is unnecessary that he 
should execute the deed embodying the arrangement, in 
order to be bound by it or to have the benefit of it. 
Thus Lord St. Leonards lays down the law as follows : 
*' It is not absolutely necessary that the creditor should 
execute the deed; if he had assented to it, if he had 
acquiesced in it, or acted under its provisions, and com- 

(a) NicMson v. Tutin, 2 Kay & J. 18. 
(6) Be Baber, 10 Eq. 554. 

(c) Good V. CheesTnan, 2 B. & Ad. 328, ante, p. 7. 

(d) (y, Crosdey v. Maycoch, 18 Eq. 180 ; but see contra, per Pollock, 
C.B., Boyd V. Hind, 25 L. J. Ex. 246. 
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plied with its terms, and the other side expressed no dis- 
satisfaction, the settled law of the Court is, that he is 
entitled to its benefits. The mere fact of his signature 
is not required " (a). The same rule holds good, though 
the agreement be expressed to be for the benefit of such even where 

deed ire* 

creditors only as seal and deliver the deed, the Court quires 
holding it unnecessary for a creditor to execute, provided ^^^^ ^ 
he assent to the arrangement (b). 

So, even where the deed has contained a proviso that and even 
it shall be void if not executed by certain creditors, in uieiTis a 
spite of this proviso, if they accept the composition, or proviso 
otherwise accede to the arrangement, the deed is held the deed if 
valid (c). " It is the constant course in Equity, that if do not 
creditors act under such a deed, and thereby treat it as ®*®*^^^* 
valid, although they have not executed it, a Court of 
Equity will also act under it, and treat it as valid whether 
such creditors have signed it or not " (d). 

A creditor, therefore, who has verbally agreed with the 
other creditors to accept a composition, cannot by a sub- 
sequent refusal to execute the deed relieve himself of his 
prior agreenient (a), for since he has held himself out to 
other creditors as assenting, it would be a fraud on such 
other creditors if he were allowed to withdraw (/); but 
where there has been no prior arrangement, and a 
creditor signs, what purports to be an agreement between 

(a) Field v. Lord Donaughmorey 1 Dr. & War. 228, and c/. Biron 
V. Mount, 24 Beav. 649. 

(h) Per Wood, V.C, Baworth v. Parker, 2 K. & J. 169. 

(c) Jdly V. Wallis, 3 Esp. 228. 

(d) Per Lord Eldon, Spottiswoode v. Stockdale, G. Coop. 105. 

(e) Bradley v. Oregory, 2 Camp. 383 ; Anstey v. Marden, 1 Bos. & 
P. N. R. 124. 

(/) Wood V. Boherts, 2 Stark. 417 (doubted by Lord Abinger, Beay 
V. Bichardson, 2 C. M. & R. 422) ; Butler v. BJiodes, 1 Esp. 236 ; but 
see the remarks on these cases in Boyd v. Hind, 1 H. & N. 938. 
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the creditors signing it for the acceptance of a composition 
in satisfaction of their debts, on the faith of a represen- 
tation by another creditor that he will sign, it has been 
said that this would be no defence to an action by the 
latter against the debtor for his whole debt. Thus in 
Boyd T. Boyd V. Hind (a) the plaintiff was requested by the 
^^ debtor's agent to sign a composition paper, which pur- 
ported to be a memorandum by which each of the under- 
signed creditors, in consideration of the agreement therein 
contained on the part of the others, agreed with the 
others and also with the debtor to accept a composition 
of 10s. in the pound, and the plaintiff, after looking over the 
list of creditors, asked whether L. had signed, and being 
told that he had not, said he would not sign till L. had 
signed. The agent then procured L.'s signature, but the 
plaintiff refused to sign. The Court (Cockburn, C.J., 
Wightman, Williams, Crowder, Crompton, and Willes, J J.) 
held there was no evidence that the plaintiff had induced 
L. to sign on the faith that the plaintiff would afterwards 
sign it, and it was intimated that, even if the plaintiff 
had induced L. to sign by such a representation, it 
would not have been any defence to the plaintiff's action 
at law, though it might have rendered him liable to an 
action for a breach of the promise (b). 
Creditors It has been also decided in several cases that, where 
by ac^- ^^ pursuance of the arrangement the debtor denuded 
escencein himself of everything, and assigned the whole of his 

a cessio . , . 

bonorum by property for the benefit of his creditors, creditors who 
acquiesced in such arrangement should not be allowed to 
withdraw, on the ground that their withdrawal would be 
a fraud on the debtor, who had thus deprived himself of 

(a) 1 H. & N. 938. 

(6) As to representations see post, p. 71 sey. 
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all other means of payment on the understanding that 
they would come in under the arrangement (a). 

A person who executes a creditors' deed may be held, Creditor 
contrary to his real intention, to have acceded to the Javt ac- 
arranffement as a creditor, and thereby released his debt. ^^^^ ^^- 

. . trary to his 

Thus if the trustee be a creditor and execute the deed, he real in- 
will, unless it is apparent on the face of the deed that he 
only executed as trustee, be taken to have released his debt. 
This was the decision in TeedY. Johnson (h). In this case Teedv. 
the plaintiffs. Teed and Bishop, having brought an action *^^*'**^ 
on a guarantee, the defendants pleaded a release of the 
principal debtor, Jessop, contained in an assignment for 
the benefit of Jessop's creditors made between Jessop 
of the first part. Bishop and another as trustees of the 
second part, and " the several persons whose names were 
undersigned " of the third part. The deed was executed 
by Bishop, but the schedule of names of creditors signing 
did not include his. The plaintiffs replied that Bishop 
was made a party in two capacities, as trustee and as 
creditor, but only executed as trustee, and did not sign 
in the schedule as creditor nor intend to release the debt. 
The Court (Alderson, Martin, and Bramwell, BB.) held this 
replication bad, and Martin, B., said : " This deed operates 
by express words to release every debt up to the day of the 
date ; and by its true construction the parties who executed 
it released every debt due from the original debtor to 
them at the time of execution. Even, therefore, though the 
j^intiffs signed as trustees the debt was barred " (c). 

(a) BuUer v. Rhodes,! Esp. 236 ; C(yrk v. Saunders, 1 B. & Aid. 46 ; 
TaOock V. Smith, 6 Bing. 339. 

(6) 11 Ex. 842. 

(c) 25 L. J. Ex. 110, 113. For cases where creditors intending to 
accede only in respect of a particular debt have been held bound as to 
all their claims on the debtor, see infra, ch. vii., p. 85 seq, 

C 
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Time fob Accession. 

We have already seen that, although the deed requires 
creditors to execute it in order to obtain the benefit 
thereof, it has been held unnecessary for them to do so (a). 
Our next subject for inquiry is, whether the time fixed by 
the deed for accession is of the essence of the contract. 

It is not unusual, in assignments for the benefit of 
creditors, to insert a provision that it shall be for the 
benefit of such of the creditors as accede to its provisions 
within a given period — usually three months — the object 
being to hasten the arrangement and authorize the 
trustees, when that period has expired, to make a dividend 
which the subsequent claim of the other creditors shall 
not disturb (b). 

The question consequently has often arisen, whether 
an accession after the period thus fixed will on the one 
hand bind a creditor so acceding, and on the other entitle 
him to the benefit of the provisions of the arrangement. 

This point was first considered in Dunch v. Kent (c), 
which was a case of a creditor seeking the benefit of the 
agreement. The fietcts were as follows : — ^The King being 



(a) Ante, p. 14 seq. 

(6) Per Lord Campbell, Whitmore v. Tur^uajid, 3 D. F. & J. 111. 

(c) 1 Vem. 260. 
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indebted to Golvile, a banker, and Lindsey, a bankrupt, 
having married Colvile's widow and executrix, the King, in 
consideration of the debt, granted to Lindsey a perpetual 
annual sum charged on the excise, upon trust that all such of 
Colvile's creditors as would come in within twelye months, 
and accept a share of this annual sum proportionable to 
their debts, should have the same assigned to them. The 
plaintiff (who was a creditor of Colvile), long after the 
expiration of the year, filed a bill to have the benefit of 
the trust, and complained of Lindsey's assignment of the 
trust fund to some of his own creditors. The Court 
held (a) that, thmgh the plaintiff had not come in within the 
year, he was entitled to the benefit of the trust. 

A similar decision was given in SpoUiswoode v. Stock- SpotUs- 
dale (6), but there the non-execution within the limited stochdak, 
time was due to the fraud of the debtor, and he could not 
be allowed to take advantage of his own wrong. 

In Collins v. Reece (c), Knight Bruce, V.C., expressed a 
strong opinion (though it ultimately became unnecessary 
to decide the point) that the time limited for the execution 
of the deed is essential. '^ Suppose, upon the last day 
limited by the deed for execution, a creditor, finding that 
but few other creditors have signed or assented to the 
deed, signs it; is he to be prejudiced by all the other 
creditors who subsequently sign or assent ? " (d) 

This opinion was considered by Page Wood, V.O., in Baworth v. 
Baworth v. Parker (e). The facts there were as follows : — CTeditor 

admitted. 

(a) 1 Vera. p. 318. 

(b) G. Coop. 102. 

(c) 1 CoU. 675. 

(d) But see per Lord Campbell in Whitmore v. Turqtiand, 3 De 
G. F. & J. 107 at p. Ill ; infra, p. 21. 

(e) 2 E. & J. 163 at ^. 170 ; and see also Nicholson v. Tutin, tb, 
p. 18. 

2 
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A deed was executed by the plaintifiTs father for the 
benefit of his creditors (of, whom the plaintiff was one), 
by which it was provided that all creditors were to be 
excluded from the benefit of its provisions who did not 
execute or assent in writing thereto before the 22nd of 
July then next, or within such further time not exceeding 
thirty days as the trustees should by writing declare. 
The trustees advertised for creditors, stating that such 
creditors as should not execute the deed '* on or before 
the 22nd of J uly, or such further time as the said trustees 
should declare,'* would be excluded. The plaintiff was 
in America at the date of the execution of the deed. On 
the 22nd of July, W., who had acted as solicitor for the 
plaintiff, wrote a letter to the trustees, saying that he 
assented to the deed on the part of the plaintiff. He was 
asked whether he had authority, and stated that he had 
no direct authority. Subsequently W. received a power 
of attorney to execute the deed, and, within the period to 
which the trustees had power to extend the time for 
execution, he applied to be allowed to execute the deed 
on the plaintiffs behalf. The trustees and other creditors 
refused to allow him to do so. Wood, V.C., after review- 
ing the previous decisions, held it was clearly the duty 
of the trustees to have enlarged the time to enable the 
plaintiff to come in, and declared the plaintiff entitled to 
the benefit of the deed. 

In Govid V. Robertson (a) the debtor had assigned his 
property to trustees for the benefit of his creditors, with 
a proviso that in case any creditor should not come in 
under the deed for six months after its date, he should be 
peremptorily excluded from the benefit of it. A mort- 
gagee of part of the property, whose solicitor corresponded 

(a) 4 De G. & Sm. 509. 
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with the trustees on the subject of the mortgage, but who 
did not express any intention of coming in under the 
deed for five years afterwards (by which time the whole 
of the trust fund had been distributed), was held not 
entitled to come in under the deed (a). 

The question was again argued before Wood, V.C, in whitmore 
Whitmore v. Turquand (6), where it was held by him, and "^nd^ 
on appeal by the Chancellor (Lord Campbell), that the ""^^^ 
plaintiffs, who had neither assented to nor dissented from 
the provisions of the deed (the benefits of which were in 
terms limited to creditors who should execute it within 
three months), might execute it after a lapse of five years, 
and be admitted to share in the benefit thereof with those 
who had executed within the prescribed time — there 
having been no dividend paid, and no rights or liabilities 
affected by the delay. Lord Campbell in giving judg- Lord 
ment said : " The deed was not for the benefit of any *™^ * 
particular class of his creditors, but for all equally. The 
period of three calendar months is evidently introduced 
with a view to hasten the arrangement, and to authorize 
the trustees, when that period has expired, to make a 
dividend which the subsequent claim of other creditors 
shall not disturb. This is the understanding which has 
long prevailed on the subject; and with this under- 
standing the supposed hardship upon a creditor who 
executes the deed the last hour of the last day of the 
limited period does not exist; for if he thinks he is 
secure against any more creditors coming in afterwards, 
and feels confident that he must receive 20a. in the 
pound, and for this reason consents to execute the deed, 
he has a right only to blame himself for being ignorant 

(a) With regard to this case, see also post, p. 30. 
(h) IJ. & H. 444 ; on appeal, 3 D. F. & J. 107. 
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of the law which he ought to have known, as he onght to 
know the days of grace given for the payment of a bill of 
exchange." 
Summary It wonld Seem, therefore that, nnless the deed requires 
preceding the peremptory exclusion of all who do not accede within 
**^'* the time limited, the Court will not regard accession 

within such time as essential, and that even where the 
deed required peremptory exclusion of those not acceding 
within the time, the Court would relieve against acci- 
dental omissions to do so (a). 
No time Where an assignment for the benefit of creditors, dated 

a^ession?'^ the 11th of Juue, 1847, did not limit any time for acces- 
wiT^d^k ®^^^* ^^^ *^® plaintiff in July gave the trustees verbal 
not allowed noticc of his claim (which was one that required investi- 
dividends. gatiou), but uo particulars, and the trustees advertised 
V. ThorJ- ^^^ '^^i^ of October as the last day for execution, it was 
^- held, on a bill filed by the plaintiff in April, 1848 (after 

the trustees had made a dividend), that the plaintiff 
might execute the deed and participate in future divi- 
dends, but could not be allowed to disturb those already 
made (6). 
Fjeid V. In Field v. Cook (c) a creditors* deed had been executed 

in 1849, by which it was provided that no creditor should 
be entitled to receive any part of the estate until he 
should have proved his debt in the manner therein 
required. The plaintiff, a creditor who had executed the 
deed, insisted on an alleged settled account, and refused 
to verify his claim. In 1852 a dividend was declared, 
but the trustees delayed paying it until 1854, the plain- 
tiff meanwhile insisting on his claim being a settled 

(a) Watson v. Knight, 19 Beav. 369, 372. 
(h) Broadbent v. Thornton, 4 De G. & Sm. 65. 
(c) 23 Beav. 600. 
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account, and taking no step to determine the question. 
In 1856 the plaintiff instituted a suit for the execution of 
the trusts of the deed. There being no valid settled 
account, the Court held that the plaintiff was entitled to 
the benefit of the deed, only on the terms of not dis- 
turbing dividends already paid. 

Although the Courts have allowed such latitude with Circum- 

, , . stances de- 

regard to the period for accession beyond the time fixed termining 
by the deed, there are certain circumstances which have for ^<^*s- 
been held to determine that period, either with regard to "**''• 
all or particular creditors, which will now be considered^ 

« 

1. The Death of the Debtor. 

In Lane v. Husband (a), B, the debtor, in 1830 executed i. Death 
a deed whereby, in consideration of the licence and release zaw v!'* 
thereinafter contained, he assigned all his property to the ^^^^ 
defendants in trust for the creditors executing the deed. 
The deed contained a several covenant by the creditors 
not to sue the debtor, and a release. No time was limited 
within which creditors were to execute. The plaintiff 
received notice that the deed was lying ready for his 
execution, but did not execute — because (as he alleged) 
he was not in the neighbourhood, and there was no 
prospect of an early distribution of B's effects — but he 
took no measures in opposition to the deed. In 1833 
B died, and the defendants obtained administration of his 
effects. According to the defendants, the first intimation 
they received of any claim, on the part of the plaintiff, 
to execute the deed, was in 1840, when they refused to 
allow him to do so. The plaintiff then filed his bill to 

(a) 14 Sim. 656 ; see contra, per Lord Plunkett in l^ield v. Donough- 
more, 2 Dr. &; Wal. p. 656. 
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obtain the benefit of the trusts, bnt it was dismissed, on 
the ground that the debtor could not have the benefit for 
which he bargained. 

It will be observed, that here a yery long period had 
been allowed to elapse after the death of the debtor, but 
would the same conclusion haye been arrived at, had the 
claim been made immediately on the debtor's death? 
The debtor had so far had the benefit of the considera- 
tion for which he bargained, inasmuch as the plaintiff 
had not sued or taken any steps to enforce his demand, 
though he had not by standing by lost his remedy in the 
debtor's lifetime, and so brought himself within the prin- 
ciple of Nicholson y. TtUin (a). Whatever conclusion might 
be come to on this point, it is submitted (in spite of the 
dicta which lay down the proposition that the death of 
the debtor absolutely determines the period within which 
the creditors may come in) that where the debtor dies 
before the expiration of the time limited for the assents, 
the creditors would still have a right to come in within 
that time, and possibly the Court might allow others to 
come in afterwards, who, under special circumstances, 
were unable to do so within the period so limited. 



2. Debtor's 2. Where the Debtor has leen made a Bankrupt, or has 
ruptcy, &c. taken the benefit of an Act for the relief of insolvent debtors. 

Creditors who have not acceded to a deed prior to the 
bankruptcy of the debtor, cannot afterwards come in and 
claim the benefit of the provisions of such deed. 
Biron v. In Biron v. Mormt (6), Watts, the debtor, in Feb. 1855, 

Mount. 

(a) 2 Kay & J. 18, 23, ante, p. 13. 

(6) 24 Beav. 642 ; 27 L. J. Chy. 191. Cf. per Page Wood, V.C, in 
Whitmore v. Turquand, 1 J. & H. 452 ; and Forbes v. Limond, 4 De G. 
M. & G. 298, ante, p. 12. 
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executed a deed, whereby he assigned to trustees all his 
real and personal estate npon trnst for distribution among 
the creditors, parties thereto. The deed contained a power 
for Watts, with the consent of the trustees, '' to insert in the 
schednle, thereunder written, the name of any creditor or 
creditors of Watts, whose name he. Watts, might think 
ought to be inserted therein, upon the terms of such cjredi- 
tor or creditors executing these presents ; " and the person 
whose name was inserted was to be entitled to participate 
in all the advantages to be derived therefrom, pari passu 
with the other Creditors of Watts, in the same manner 
and to the same extent as if he or thej had been originally 
a party or parties thereto, so always that any dividend or 
distribution then made should not be disturbed. The deed 
also contained a letter of licence to Watts and covenants 
by the creditors not to sue, and to accept the dividend in 
full satisfaction. In December, 1855, Page, one of the credi- 
tors, sued Watts and obtained judgment, and on the 18th 
December, 1855, Watts wrote to all the creditors who had 
not executed the deed pressing them to do so. In February, 
1856, Watts was arrested by Page, and on the 6th March, 
1856, petitioned for relief under the Insolvent Debtors 
Act, and obtained his discharge. In April, 1856, the trus- 
tees paid a dividend of 2$, in the pound to the creditors who 
had executed the deed, but diiBSculties having arisen in the 
execution of the trusts, this suit was instituted by the 
plaintiff on behalf of himself and all other the creditors of 
Watts entitled to the benefit of the deed, to ascertain 
{inter alia) who were entitled to share in such benefit. 
Lord Bomilly, M.E., in giving judgment, said (p. 650) : 
" The only question is, up to what time are the creditors 
entitled to come in under the deed ? I admit that so long 
as they have done no act inconsistent with the deed, and 
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Lord so long as the relation between the parties remains nn- 

M.R. ^' changed, they may come in nnder the deed ; and accord- 
ingly, if there had been no insolvency, there would have 
been nothing to prevent these creditors coming in nnder 
this deed now. . . . The question here is, whether 
they are entitled to come in when the relation between 
the parties has become altered ? It is obvious they could 
not come in after all the assets had been divided; for 
they could not disturb any proceedings that had taken 
place. ... In point of fact, the deed is only a trust 
deed for the benefit of such persons as should come in 
under it and become liable to its provisions, and to the 
covenants entered into on the part of the persons executing 
it, and they must do that in order to constitute themselves 
cestuis que trvst, and they do not become such until they 
are bound by the covenants contained in the deed. Then 
are they able to put themselves in that situation now? It 
is obvious they are not, for they cannot give Watts the 
benefit which he contracted for, because the insolvency 
has superseded it. The object of the deed was to prevent 
bankruptcy and insolvency, and all the creditors who have 
done what they could to prevent such a result, either by 
executing the deed or by acquiescing in it, are entitled to 
the benefit of it. But an insolvency having taken place, 
those creditors who have lain by till that event has 
occurred are not, in my opinion, entitled to the benefit of 
the deed." The circumstances here were particularly 
strong against the contention of the creditors seeking to 
be admitted after the insolvency, because on the construc- 
tion of the deed it was held that it was the duty of the 
trustees to set aside dividends for persons who refused or 
neglected to execute the deed ; and that such dividends 
were payable to the debtor. On his insolvency these divi- 
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dends, of course, passed to his assignee, and to have 
allowed the debtor to exercise his power of admitting 
creditors to the benefit of the deed subsequently to the 
insolvency, would have beeq to allow him to admit them 
to share in the benefits of a deed that affected, not his own 
property, but the property of his assignee. 

3. Refusal or relying on rights inconsistent with the deed. 

If the party claiming to come in " actively refuses to 3- Refusal 

. . .or relying 

come in under or assent to the deed within the time on rights 
limited, and does not retract the refusal within that gJSjent 
time " (a), or relies on rights inconsistent with the deed, J^^ *^® 
he will not afterwards be admitted to the benefit of 
the trusts. 

In Bush V. Shipman (b), the debtor, John Shippam, on the Realising 

secuirities 

8th of March, 1842, executed a deed of assignment of his Bush v. ' 
property to the defendants for the benefit of his creditors, ^^*P^^^- 
the trusts of the deed being to divide the surplus, after 
payment of expenses, among such of his creditors as should 
execvte the deedy or signiftfy in writing, their assent to it 
within three monthsfrom the date, rateably and in proportion 
to their debts, and to pay the balance, to the debtor. 
The deed concluded with a general release. There was no 
reservation of the rights of secured creditors. At the date 
of the execution of this deed the plaintiffs were entitled 
by custom, as unpaid vendors, to a lien on certain hops 
in their possession belonging to the debtor, for purchase 
money, &c. The debtor, on the 10th of March, informed 

(a) Per Knight Bruce, V.C., in Johnson v. Kershaw, 1 De G. & Sm. 
264 ; cf. Bush v. Shipman, 14 Sim. 239 ; Watson v. Knight, 19 Beav. 
369. 
* (6) U. 8. 
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Secus: 
Graham v. 
Ackroyd. 



Broadbent 
V. Barlow. 



the plaintiffs of the execntion of the deed, and adyised 
them to take to the hops rather than come in with his 
other creditors. In April and May the plaintiffs were in 
correspondence with the defendants, and applied for, and 
ultimately obtained, their authority to sell the hops. 
Prior to December, 1842, the defendants paid the other 
creditors a dividend of 58. in the pound. In January, 
1843, the plaintiffs sold the hops for much less than the 
amount of their lien, and claimed to come in under the 
trust deed, and receive a dividend of 5s. in the pound on 
the balance of their debt. Shadwell, V.C, dismissed the 
bill, holding that the plaintiffs' action in realising their 
security was quite inconsistent with the spirit of the 
deed, which contemplated a rateable division among all 
the creditors — a decision which was aflBirmed by Lord 
Lyndhurst on appeal (a). 

But where, at the date of an inspectorship deed, a 
creditor had a claim on account of acceptances, which he 
had given to the debtor on goods shipped by the debtor 
through him as his factor on a del eredere commission, 
which goods had not then been sold, and, at the date of 
the deed, the majority of the acceptances were undue ; 
the creditor was held entitled to come in under the inspec- 
torship deed for the ultimate balance after realising the 
goods (6). So in Broadbent v. Barlow (c), where the facts 
were as follows : The plaintiffs, who were cotton spinners, 
employed H., a commission agent, to sell their goods. 
H. fraudulently sent these goods with goods of his own to 
factors in India. H. afterwards executed an assignment 



(a) 8uh nom. Buck v. Shippam^ 1 Phill. 694, and see Callingworth 
V. Loyd, 2 Beav. 385, post, p. 143. 

(6) Oraham v. Ackroyd, 10 Ha. 192, post, p. 89 seq, 
(c) 3 D. F. & J. 570. 
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for the benefit of his creditors, in which the plaintiffs, who 
had not then discovered the frand, acquiesced. On the 
discoyery of the fraud the plaintiffs claimed a sum which 
appeared to be due to H. from the factors on general balance 
of account, and it was held that they were entitled to this 
svm^ and at the same time to have the benefit of the assign" 
mentfor the balance of their claim. 

In Watson v. Knight (a), the debtor, in April, 1851, as- Watson v. 
signed his property to trustees in trust for such of his 
creditors as should execute the deed on or before the 2nd Creditor 
June then next, the deed providing that every creditor not ground of ^ 
executing by that date " should be excluded from all ^dve'rse'*^ 
benefit thereunder, notwithstanding any rule at law or claim, 
in equity to the contrary." The plaintiff, who had ob- 
tained a judgment against the debtor prior to the assign- 
ment, was informed of the execution of the deed, but did 
not execute within the time limited. In October, 1851, 
the lands comprised in the assignment were offered for 
sale by auction; the plaintiff's solicitor gave notice at 
the sale that the plaintiff had a claim on the estate for the 
amount of her judgment, and that the purchasers would 
take subject thereto. The estate was sold. Three days 
later the plaintiff applied to execute the deed, but was 
refused. She then filed a bill to be admitted to the benefit 
of the deed, but it was dismissed by Lord Eomilly, M.E., 
who said, " I am of opinion that the plaintiff would not have 
been bound by the non-execution before the 2nd of June if 
it had occurred by accident, and she had come the next day 
and offered to execute it ; but having allowed more than 
four months to elapse, and having set up a claim to the 
property adverse to the deed, I think she is precluded. 
If she had intended to come in under the deed, she must 

(a) 19 Beav. 369. 
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mer. 



m 

have released her claim wider the judgment^ and it was her 
dnty to inform the trustees, without delay, that she 
intended to claim under the deed, and to release her 
judgment." 

The decision in Oould y. Rcbertson (a) was explained by 
Page Wood, V.O., in Nicholson v. Tviin (6), as having 
been decided on the same ground, viz., that the creditor 
had reUed on rights inconsistent with anaccession to the 
deed. 

In Brandling v. Plummer (e) creditors' deeds were 
executed in 1835 and 1836 for the benefit of such 
creditors as should execute the same within six months of 



Creditor 

ju<temeii^t° *^^ ^^^ thereof, those who failed to do so to be excluded 
unless the trustees should permit them afterwards to 
execute, in which case they were to be admitted to the 
benefit of the trusts as from the date of their execution. 
A judgment creditor who was aware of these deeds did 
not execute them, relying on his claim as paramount to 
them. After a lapse of twenty-two years it was dis- 
coyered that the judgment was invalid, and the creditor 
petitioned the Court, in a suit that had been instituted 
for carrying into efi'ect the trusts of the deeds, to be 
allowed to execute the deeds and participate in the 
benefits of the trusts, but Kindersley, V.C., refused the 
application, holding that there had been no such mistake 
or misapprehension as would constitute a sufficient equity. 



Provision 
for pay- 
ment of 
debts of 
third 
person.— 
Time 
essential. 



All the preceding cases with reference to the time of 
accession have been cases where the debtor has assigned 
his own property for the benefit of his creditors, and in 

(a) 4 De G. & Sm. 509 ; see sup. p. 20. 
(h) 2 K. & J. 22. 
(c) 27 L. J. Chy. 188. 



Time — when essential. 31 



these (with the exceptions already considered) the Court 
has not regarded time of the essence of the contract, but 
has admitted all creditors who come in within a reason- 
able time. But the case is quite different where a person 
makes provision for the liquidation of debts, for the 
payment of which he is under no legal obligation. In 
such case the terms of the agreement must be strictly 
complied with ; it is a voluntary contract, and there can 
be no equity for enlarging the burden so undertaken, 
unless on the ground of fraud (a). 

(a) Emmett v. Dewhurst, 3 M. & G. 587; WUliams v. Mostyn, 
33 L. J. Chy. 54. 
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CHAPTEE IV. 

Ebsult op Accession, as APPECTma a Crbditob's Eight 
OP Action on his obiginal Claim, and othebwise. 

We have in a previous chapter considered what conduct 
on the part of a creditor will amount to an accession to a 
creditor's arrangement ; in the present chapter we have 
to inquire how such accession aiffects the creditor's right 
of action for his original demand. 

There were formerly considerable practical difficulties 
in pleading a creditor's arrangement, especially an agree- 
ment to accept a composition, in defence of an action 
brought by a creditor for his original debt, owing to the 
danger of misstating the exact legal eiffect of the agree- 
ment (e.g. by pleading the agreement as an accord and 
satisfaction while it was still executory) ; but it is appre- 
hended that now no miscarriage of justice will be allowed 
to result from any error of this kind. 



Creditor 
cannot sue 
whether he 
releases 
debt, 
covenants 
not to sue, 
or accepts 
satisfac- 
tion. 



In most cases the terms of the agreement on the part 
of the creditors are express, and whether they purport to 
release their debts, or covenant never to sue for them (a), 
or agree to accept the provisions of the new agreement in 
satisfaction of their debts (6), they will be unable to 
maintain an action against the debtor on their original 

(a) Deux v. Jeffries, Cro. Eliz. 352. 
(6) Good V. Cheesman, 2 B. & Ad. 328. 
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demands until they have been remitted to their rights by 
the debtor's default (unless the agreement is not binding 
on them on some of the grounds to be considered in 
Chapter VI.); and where they have agreed to accept a 
composition in satisfaction or discharge of their debts, 
then upon payment their claims will be extinguished for 
ever, unless the agreement is avoided on the grounds of 
public policy referred to hereafter (a). 

Where the creditors covenant not to sue at all, it Covenant 
operates as a release. Accordingly, where B, one of A's operateTL 
creditors, executed in May, 1850, a deed, whereby A qI^^^^ 
assigned his property on trust for his creditors and B Greenfield. 
covenanted not to sue him, and that if he did the deed 
might be pleaded as a release, and B died soon after, 
having by his will, dated June, 1850, given a legacy to A, 
and directed that if any legatee should be found indebted 
to him in any sum, such sum should be taken as part of 
his legacy, and B's executors received only 7s. in the 
pound on the debt, it was held, that B's debt was 
released and his executors were not entitled to deduct 
from A's legacy the difference between the debt and the 
amount of the dividends (6). 

. It is important to observe in every case what it is that Difference 
the creditors accept in satisfaction of their debts. They cases where 
may accept the mere promises or trusts of the new agree- ^\*^!s^if 
ment in satisfaction of their claims, and the agreement and where 

iffS tier" 

al(me^ without performance, might then be a sufficient formance 
defence to an action brought by a creditor on his original ]„ satif-*^ 
demand (c). " At Common Law, where a body of credi- faction. 

* 

(a) Infra, Ch. VI. p. 70 seq. 
\h) Golds V. Greenfield, 2 Sm. & G. 476. 

(c) Good V. Cheesman, u. s. ; and per cur. in Boyd v. Hind, 1 H. <fe N. 
947. 
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tors accept a composition, they may either agree to take 
the promises of the debtor, with or without a surety, in 
satisfaction of the debts, or they may agree that payment 
shall be a condition precedent, and that if the debtor 
pays the composition at a certain time and place, the 
creditors will accept that composition in satisfaction of 
their debts. It is a question of construction of the 
instrument of arrangement, and it is not uncommon for 
the creditors to accept a promise by the debtor and a 
surety as a satisfaction of their debt;. But where they 
agree to accept a composition, the debtor is not dis- 
charged unless he pays the composition " (a). Or again, 
the agreement by the creditors may be that giving 
promissory notes, with or without sureties, shall be 
accepted in discharge of the existing debts, and then the 
execution of the promissory notes by the debtor and the 
sureties may be pleaded as accord and satisfaction (h). 

The case, however, where it is not the agreement itself 
but its performa/nce (whether by giving securities for, or 
by payment of, the composition) that the creditors 
agree to accept in satisfaction, requires some further con- 
sideration. What is the respective position of the debtor 
and the creditors in the period that has to elapse before 
the time fixed for performance? In such a case the 
intention of the parties, whether tacit or expressed, is that 
the creditors shall forbear from suing until the time fixed 
for performance, but the debtor's original liability is not 
discharged until the agreement is fulfilled by actual pay- 
ment or tender (c). The question, therefore, arises 
whether, so long as this liability subsists, such agreement 

(a) Per Mellish, L.J., in Be Eatton, 7 Chj. 726. 
(h) Per James, L.J., ih, p. 725. 
{c) Re Hatton, u, s. 
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not to sue in the interval is operative ; and some diffi- 
culty may be felt as to what the debtor's rights will be, 
if, after the creditors have so agreed (either tacitly or 
expressly) not to sue him for a limited time, an action is 
brought against him in breach of that agreement. 

It is quite clear that a covenant not to sue for a fixed Covenant 
period could not formerly be pleaded in bar of an action ^^ term * 
at law (a), although a covenant not to sue in perpettmm ^l^^^ 
operated as a release. The reason of the distinction was not piead- 
this, namely, that m the case of the covenant not to sue of action 
in perpetuum, the damages recovered by the debtor in a * *^* 
cross action for breach of the covenant must necessarily 
be the same as the amount recovered by the creditor, 
and therefore a covenant not to sue in perpettmm was 
allowed to be pleaded in bar of the action to avoid circuity 
of action ; whereas in the case of a covenant not to sue /or 
a fixed period the damage done to the debtor by a breach 
of the covenant would not necessarily be the same as the 
amount recovered by the creditor, " and if such a covenant 
were allowed to operate in suspension of the action, the 
right of action would be altogether lost, inasmuch as it is Rule that 
a rule that where a personal action is once suspended Sn'once 
by the act of the party, it is for ever gone and dis- suspended 
charged " (6) — a result which would clearly be contrary ever. 
to the intention of the parties. Accordingly, where the Ford v. 
payee sued the maker of two promissory notes, and the ^^- 
defendant pleaded that after the notes became due, it 
was mutually agreed between the plaintiff, the defendant, 
and A, that A should pay to the plaintiff £25 per annum 
by quarterly payments, and, as long as A so paid, the right 

(a) Thirnblehy v. Barron, 3 M. & W. 210. 

(6) Note (e) to Holdipp v. Otway, 2 Wms. Saund. (1871), p. 352 ; 
and see Ford v. Beech (in error), 11 Q. B. 852, 867. 

D 2 
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Gibbons v. 
Votullon. 



of action on the notes should be suspended, and that A 
had hitherto made the quarterly payments, it was held by 
the Court of Exchequer Chamber, that the plea offered no 
answer inasmuch as, if the plaintiff were barred of his 
action on the notes for any period, his right of action 
would by law be extinguished altogether, which appeared 
not to be the intention of the agreement; and that, 
therefore, the agreement must be construed as giving the 
defendant merely a right of action for breach thereof if 
the plaintiff sued while the payments were continued (a). 
This rule, however, that a personal action once sus- 
pended is for ever extinct, does not hold in all cases (6), 
for, besides the exception admitted from the law merchant, 
viz., that the acceptance of a negotiable security in pay- 
ment of a debt operates as a suspension of the right of 
action till the security becomes due (c), there is another 
mode by which a right to sue may be effectually sus- 
pended. Thus in the case of Ayloffe v. Scrimpshire (d) it 
is said that " it was agreed by all that a letter of licence 
containing the words following, viz., that, if the creditor 
sue, &c., within such a time, his debt shall be forfeited — 
such licence is pleadable in bar." This proposition was 
considered and followed by the Court of Common Pleas 
in Gibbons v. Vouillon (e). In this case the debtor 
entered into an arrangement by deed with his creditors, 
by which it was agreed that he should have a letter of 
licence for five years, during which period he should 
carry on the trade under the inspection of certain persons 

(a) Ford v. Beech, 11 Q. B. 852 ; but see also Beech v. Ford^ 7 Ha. 
208, post, pp. 41, 42. 

(6) Per Holt, O.J., and Dolben, J., in Ayloffe v. Scrimpshire, 
Gomberbach, p. 124. 

(c) Simon v. Lloyd, 2 C. M. & R. 187. 

(d) As reported by Carthew, p. 63. 

(e) 8 C. B. 483, and S. C. 19 L. J. C. P. 74, q, v. 
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therein named ; and it was provided, that if any creditor 
should during the continuance of the licence molest or 
interfere with the debtor contrary to the true intent and 
meaning of the indenture, the [debtor should thenceforth be 
relieved and discharged, &c., from all debts of the creditor 
by whom the letter of licence should be so contravened, 
and that the indenture might be pleaded in bar to 
such debts accordingly. A creditor, party to the deed, 
having brought an action within the five years, it was 
held that this was a molestation or interference within 
the meaning of the proviso, and that the indenture 
operated as a defeazance, and was pleadable in bar as 
such. It was urged on behalf of the plaintiiff that if 
the Court held the deed to be a release, it must be a 
release from the moment of its execution, but to this pro- 
position (based on the assumption that every release, to 
have any operation at all, must operate from the moment 
when it is given) the Court declined to assent, Wilde, C. J., 
observing in his judgment (a) — " I do not see why parties 
may not agree that a certain instrument shall operate 
as a release from the happening of such an event. The 
passage in Co. Litt, (b) referred to by my brother Maule 
seems to shew that they may." This case has been 
followed in numerous others (c), so that it is clear that a 
release infutv/roi& valid, and that an agreement to forbear 
from suing for a limited period may be made ejffectually 
binding on creditors by providing that in the event of 
a breach of such agreement the deed shall operate as a 
release of the debt of any creditor infringing its terms (d). 

(a) 8 C. B. 500. 

(6) Co. Litt. 274. 

(c) Per Maule, J., Belshaw v. BtLsh, 11 0. B. 191, 201, seq. 

{d) For another method by which the rule as to the suspension of a 
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2. Cove- 
nant not to 
sue and 
proviso 
that deed 
shall be 
pleadable 
in bar of 
action 
brought in 
breach of 
covenant. 

Walker v. 
NevUl. 



Ellis v. 
M'Henry, 



The provision, however, adopted in Gibbons v. Vouillon (a) 
was felt to be unreasonable, for under it a creditor who 
contested the validity of the deed (which circumstances 
might justify him in doing) would, if the deed were held 
binding on him, lose not only his original demand, but 
all claim to the composition (b). To meet this objection 
a clause was framed which provided (after a covenant not 
to sue for a limited period) that the deed might "be 
pleaded and allowed as a bar and in discharge of all 
actions brought or prosecuted against the debtor by a 
creditor contrary to the true intent and meaning of these 
presents," and the Court held that a deed containing 
such a provision might during the limited period be 
pleaded in bar (c). It is conceived that this provision 
would, moreover, effect the purpose for which it was 
devised, namely, would enable a creditor to test the 
validity of the deed without forfeiting his debt or losing 
his right to receive dividends thereon ; and it has been 
decided that an agreement by the creditors that they will 
not (unless default be made by the debtor) during a period 
of six years sue the debtor, and that if they do the deed 
may be pleaded as an accord and satisfaction, and in bar 
of any action brought during such period, does not cause 
the creditors who sue, and against whom the deed is 
successfully set up, to forfeit their debt or lose their right 
to dividends (d). 

There is also another means by which the creditors 

right of action was evaded and creditors restrained from suing for a 
limited time, see infra, p. 39. 

(a) 8 C. B. 483, ante, p. 36. 

(6) Per Maule, J., 11 C. B. 205. 

(c) Walker v. Nevill, 3 H. & C. 403 ; S.C. 34 L. J. Ex. 73, and cf. 
Corner v. Sweet, L. R. 1 C. P. 456. 

(d) Ellis V. M'Henry, L. E. 6 C. P. 228. 
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may be effectually prevented from suing until the 3. By Re- 

- 16&86 wita 

happening of a particular event without destroying their conditiom 
right of action after the happening of such event, viz. ^^^ 
by a release voidable by condition subsequent. Thus in 
Co, Liu (a) it is said that a right may be released upon 
condition though not for a limited period; and in Nemng- 
ton V. Levy (6), Willes, J., in giving judgment said (0), 
" We see no difficulty in upholding a release with a con- Wiiies, J. 
dition subsequent in accordance with the suggestion of 
Maule, J., in Othbans t. Vouillon (d). It must have often 
happened that a voluntary payment, good at the time 
as extinguishing the debt, has been rendered void by 
matter subsequent, as in the event of bankruptcy of the 
debtor and an election by his assignees to treat the pay- 
ment as a fraudulent preference ; and it has never been 
successfully contended that the debt did not thereby 
revive. We can see no substantial distinction between 
the case of a payment avoided by subsequent events, and 
a release so avoided. This is not a case of temporary 
suspension, like Ford v. Beech (e) ; but a case in which 
the release will be for ever operative, unless itself subse- 
quently avoided. The distinction is fine, but it is sup- 
ported by analogy, and it gives effect to the clear intention 
of the parties." The judgment of the Court of Common 
Pleas was affirmed in error (/), and Lord (then Mr. Justice) 
Blackburn in delivering his judgment said, " The first Lord 
question that arises is what is the effect of the release in 
the deed of composition pleaded in the first action ? By 

(a) Pp. 274a, 2746, and the notes thereto. 

(b) L. R. 5 C. P. 607. 

(c) 76. p. 611. 

Id) 8 C. B. 483 at p.v491, quoting Co. Litt, u, s. 
(e) 11 Q. B. 852, suj/ra, p. 35. 
(/) L. E. 6 C. P. 180. 
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^'^^, that deed the creditors release the defendants from their 

Blackburn. 

respective debts in express terms ; and in equally express 
terms it is declared that if default should be made in 
payment of the composition, the release should be void. 
The question (which has never yet arisen in a court of 
error) is, whether this is pleadable as a defence, where the 
matter which is to undo the release has not yet happened. 
I think it is. The old rule was that a right of action 
once suspended is gone for ever. To avoid that, where it 
was evidently contrary to what the parties intended, the 
Court of Exchequer Chamber, in Ford v. Beech (a), con- 
strued the agreement, not as suspending the plaintiff's 
remedy on the promissory notes there sued upon, but as 
giving the defendant merely a right of action for breach 
thereof, if the plaintiff sued whilst the payments were 
continued, that is, as a covenant not to sue for a limited 
period. It must, however, be taken to be established 
that, where a covenant not to sue is in terms expressed 
to be intended as a release, and where the rights of a 
surety do not intervene, it is, in order to avoid circuity 
of action, an answer to the plaintiff's claim. A release 
which in terms is subject to a defeazance amounts to a 
covenant not to sue, except upon the happening of the 
event contemplated. Such a release is not open to the 
objection taken in Ford v. Beech (a). It very rarely 
could happen that matter subsequent could undo that 
which had suspended the plaintiffs right of action, and, 
therefore, practically, it was enough to say that a right of 
action once suspended is gone for ever" (6). 

A release, therefore, made subject to a defeazance will 
be an effectual answer to an action by any of the releasing 

(a) 11 Q. B. 852. 

(b) Cf, Slater v. Jones, L. R. 8 Ex. 186. 
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creditors until the happening of the event or events, on 
the happening of which it is to be avoided (a), and upon 
the happening of such event or events the creditors will 
be remitted to their original rights (&). 

With regard, however, to the main question, how far Operation 

now of 

the Court will enforce a covenant or agreement not to sue simple 
for a limited period— where there is no provision that in ^TtTsue 
the event of a breach of the covenant or agreement the ^^^ ^*®^ 

time. 

instrument shall be an answer to an action brought con- 
trary to its intent — we have seen that, at law, such a 
covenant or agreement simpUciter was no answer to an 
action (c). But, where the contract was clear and the 
legal remedy inadequate, it was the practice of the Sembie thRt 
Court of Chancery to interfere by injunction to restrain would 
the breach of negative contracts (d) ; and there seems breach*©? 
no ground for distinguishing the case of agreements the cove- 

nam* 

not to sue, from other cases where such relief has been 
granted (e). 

Accordingly the defendant in Ford v. Beech (/), and his Beech v. 
brother A, having filed a bill for the specific performance 
of the agreement not to sue, which had been unsuccessfully 
relied on in defence of the action at law, it was held that A 
(if not the defendant himself) was entitled to specific per- 
formance of the agreement, since the Court by modifying 

(a) Co. Litt. 274 a, b ; Newington v. Levy, L. E. 5 C. P. 607 ; S.C. 
(in error), 6 C. P. 180. 

(h) Hall V. Levy, L. R. 10 C. P. 154. 

(c) Ford V. Beech, 11 Q. B. 852, ante, p. 35 ; Bay v. Jones, 19 C. B. 
(n.8.) 416. 

(d) Lumley v. Warner, 1 D. M. & G. 604, 

(e) See per Crompton, J., Keyea v. Elkins, 34 L. J. Q. B. 29 ; 
Evmi V. Bunt, 8 Jur. N.S. 85 ; and cf. per Parke, B., Simon v. Lloyd, 
2 C. M. & E. 187, 189 ; per Tindal, L.C.J., Tatlock v. Smith, 3 Moo. 
& P. 676. 

(/) U, s. ; ante, p. 35. 
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its decree could give to all parties the benefit of the 
agreement, whereas a Court of law, being unable to modify 
its judgment, could not give to one party the benefit of 
the agreement without depriving another party alto- 
gether of such benefit (a). 

In the case of an agreement with creditors generally, 
by which the creditors undertake not to sue for a fixed 
period, in order to give the debtor time to retrieve his 
position, there are special reasons for the interference 
of the Court to prevent the breach of the agreement by 
any creditor, for when a creditor accedes to such an 
arrangement and afterwards brings an action in breach of 
it, " it is an attempt on his part to break faith not only 
with the debtor, but with every other creditor i»rty to 
the arrangement. It cannot be the foundation of a 
cross-action, for the recovery of damages in such an action 
would not be equal to the loss sustained by the other 
creditors in the risk and prejudice to the debtor's business 
and credit, arising from his being subject to a judgment 
and execution in the action " (&). 

It would seem, therefore, that since the Judicature 
Act 1873 (c) such an agreement would be enforced against 
a creditor in any division of the Court (d). 
Query. It is gaid that although there be no express provision 

acceptance that the Creditors shall release their debts, yet the accept- 
dend under ^^^^ ^f a dividend wiU operate as a release where there 
an assign- j^^^g }^qqj^ ^ Complete cessio honorum. This was so laid 

ment ^ 

amounts to down by Lord Campbell, in Whitmore v. Turquand (e) : 
** Although this deed contains no release nor declaration 

(a) Beech v. Ford, 7 Ha. 208, aflSrmed by Lord Cottenham. 

(b) See the argument, Gibbons v. VouUlon, 19 L. J. C. P. 78. 

(c) 36 & 37 Vict. 0. 66, sec. 25 (11). 

{d) Mostyn v. West Mostyn Coal Co,, 1 0. P. D. 145. 
(e) 3 D. F. & J. 107, 110. 
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that the dividend is to be taken in full satisfaction of 
the debt, the arrangement is in the nature of a cessio 
honorum under the Boman civil law, and I think when 
the dividend has been received, satisfaction is to be 
inferred" ( a). These remarks were, however, extra-judicial, 
and considerable doubt is thrown on them by the decisions 
in Eyre v. Archer (b) and Jones v. Morris (c), (unless these Eyre v. 
latter cases can be distinguished on the ground that no '^ '*' 
dividend had been received), it being held in Eyre v. 
Archer (b) that a deed under the 200th section of the 
Bankruptcy Act, 1861, bj which the debtor had assigned 
all his property to trustees, but which did not contain a 
release, was no bar to an action by a subscribing creditor. 

So far we have been occupied in examining how far Accession 
an accession to a creditor's arrangement affects the credUoras 
right of action of an individual creditor ; it remains to affecting 

" , others. 

consider how the accession of one of several joint creditors 
affects the position and remedies of the others. 

The release of a debt or claim by one of several to Release by 
whom it is owing, operates as a bar to all (d). The creditor 
rule is laid down generally in BoUe's Abridgment: ^*"*^** 
— ** If there are divers obligees, and one release, it bars 
all " (e), the reason being that the release of a joint 

(a) Whitmore v. Turqiuind, 3 D. F. & J. 110, per Lord Campbell ; 
and see cases cited ante p. 7, note (a). 

(b) 16 C. B. (n.s.) 638, followed in Clarke v. Williams, 3 H. & C. 
608 & 1001 (in Exch. Cha.). 

(c) 6 B. & S. 198. 

(d) In the case, however, of a release by a person having two debts Private and 
owing to him, one as a member of a partnership and the other to him partner- 
privately, he will in the absence of evidence to the contrary be taken ***^P ^®^'- 
to have released the latter only. Bain v. Cooper, 9 M. & W. 701, and 

see in/ray p. 91. 
(c) 2 Ko. Abr. 410 D. ; Wilkinson v. Lindo, 7 M. & W. 81. 
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obligation operates as an extinguishment of the debt. In 

fact, the rule at law was, that whatever operated as an 

answer to the demand on which an action was brought as 

against one of co-plaintiffs, suing on a joint claim, was an 

Accord and answer to all (a). Hence accord and satisfaction made 

tionwith with and accepted by one of more co-creditors is an 

credUor answer as against all (6). On the death of the co-creditor 

who has disqualified himself for suing, the right of 

action does not revive, for the rule holds in this case that 

a right of action once suspended by the act of the party 

is gone for ever (c). 

Secus :— For the purpose, however, of affording an answer to an 

not to sue. action by several co-creditors, a covenant by one not to sue is 

not equivalent to a release (d), although a covenant by them 

all not to sue might have been pleaded as a release to avoid 

circuity of action (e). Accordingly, a covenant by one 

partner in his own name not to sue for a partnership debt 

will not release the debt or be an answer to an action by 

all the partners, but the debtor's remedy will be against 

the covenanting partner for breach of his covenant (/). 

Fraudulent A release given, or accord and satisfaction accepted, 

release ov 

co-creditor by ouc co-creditor in fraud of the others and in collusion 
with the debtor, will not be allowed to be set up in answer 
to the claim of the defrauded co-creditors (y). 

(a) Gibson v. Winter, 5 B. & Ad. 96 ; per Parke, B., Wilkinson v. 
Lindo, 7 M. & W. 87. 

(h) Wallace v. Kdsall, 7 M. & W. 264 ; Crowe v. Lysaght, 4 L. T. 
(n.s.) 744 ; but see Qwdon v. Ellis, 8 Sco. N. K. 290 ; 2 C. B. 821. 

(c) Crowe v. Lysaght, u, «. 

(d) Walmesley v. Cooper, 11 A. & E. 216. 

(e) Deux v. Jeffreys, Cro. Eliz. 352. 
(/) Walmesley v. Cooper, 11 A. & E. 216. 
(g) Piercey v. Fynney, 12 Eq. 69 ; for the former practice ia Courts 

of Law with regard to fraudulent releases, see Barker v. Richardson, 
1 Y. & J. 362 ; Phillips v. Clagett, 11 M. & W. 84 ; Rawstorne v. 
Qandell, 15 M. & W. 304. 
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One of several executors may release a debt (a). But Releases by 

executors, 

it has been held, that a release by two of three assignees &c. 
under a bankruptcy to a person who knew they were 
assignees was not effectual (&). 

We have already seen that a covenant not to sue by one Power of 
co-creditor does not prevent his suing with the other co- wnd^co^ ^ 
creditors. Is there any exception in the case of partners, P*^^°®"- 
and, where a partner purports to covenant on hehalfofhis 
firm, has he any authority to bind his co-partners by such 
a covenant ? One partner ha's no implied authority to bind No implied 
his co-partners by deed (c), and " a general partnership J" bind*^^ 
agreement, though under seal, does not authorize the ^^T^^^ 
partners to execute deeds for each other, unless a particular 
power be given for that purpose " (d). But a partner may 
bind his co-partner by deed if he have special authority 
under seal, either by the partnership articles or otherwise, 
for that purpose (e), and a deed executed by one partner 
in the name and in the presence of his co-partners will bind 
the firm (/). 

There is, however, a decision of Lord Chancellor (Ir.) STlt 

' ' ^ ^ , ^ ^ Whether 

Brady, that the case of a composition deed forms an ex- he can 

ception to the rule that one partner has no authority to by execu- 
tion of 
(a) Herbert v. Pigott, 2 C. & M, 384, and see Conv. Act, 1881, sec. composi- 

37 ; and see Sheppard's Touchstone, p. 335 : " If there be two or *»<>^ <^®«^- 

more executors and one of them alone release a debt or duty to the 

testator before judgment in a suit, had by all the executors against the 

debtor, this will bar all the rest ; " cf. Jacomh v. Earwood, 2 Ves. Sen. 

265. 

. (&) Williams v. Wahhy, 4 Esp. 220. 

(c) Harris(m v. Jackson, 7 T. R. 207 ; Green v. Sutton, 2 M. & 
Rjb. 271 ; but see ante, p. 43, and Hawkshaw v. Parkins, 2 Swst. 539. 

{d) Per Lord Kenyon, C.J., 7 T. R. 210. 

(e) II. 

(/) Ball V. Dunstei'vUle, 4 T. R. 313, and see Burn v. Bum, 3 Ves, 
573 ; Story Ptnp. § 120 ; Brutton v. Burton, 1 Chitt. 707, but contra, 
Steiglitz v. Egginton, Holt, N. P. C. 141. 
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Dudgeon v. bind his partners by deed (a), and he held that a joint- 
stock banking company were bonnd by a trust deed for the 
benefit of creditors, containing a covenant not to sue, which 
was executed by their public officer (and which carried into 
effect an arrangement that had been assented to by their 
public officer and branch manager at a meeting of the 
creditors), although neither the company nor the directors 
had given any authority to execute it, and the arrange- 
ment was an improvident one for them {a\ The Lord 

Brady, L c. Chancellor in his judgment observed : — " It is said Mr. 
Beynolds had not authority to execute deeds for the bank. 
He had not technically, perhaps, the power to bind them ; 
but he had power to concur in an arrangement for the 
settlement of the debts of a person indebted to the bank 
— a transaction which is of every day's occurrence. He 
was their public officer and was a partner ; and though 
there are some deeds which he could not execute so as to 
bind his co-partners, I much doubt, whether this, being 
a composition deed, is one which he could not execute. 
He could release the whole debt; therefore it seems to 
follow that he could forego part of it by a composition 
deed. I think, therefore, it could not be argued that the 
bank could repudiate this deed even on the very day it 
was made." 

Should it be held that the proposition here laid down 
by the Lord Chancellor is not correct, yet, where the 
agreement (though by deed) operates as accord and satis- 
faction with one partner, the firm will be bound (6) ; and, 
in any case it seems that a covenant entered into by a 

(a) Dudgeon v. O^Connd, 12 Ir. Eq. 566; but see contra, Bain v. 
Cooper, 9 M. & W. 701, post, p. 91. 

(b) WaUace v. Kelsall, 7 M. & W. 264 ; Crowe v. Lysaght, 4 L. T. 
(n.8.) 744. 
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partner in the name of his firm will be binding on him 
separately (a), so as to render him liable in damages for 
the breach of it. 

A person, who comes in under an arrangement in Person 
respect of a bill of exchange on which the debtor is liable, respect of 
impliedly undertakes that the bill is in his own hands, piiediy^n- 
and if the debtor is obliged to pay it to the real holder dertakes 

. . . that it is 

he may recover the amount from the person purporting in his own 
to come in under the arrangement in respect of the bill. 
Thus in Hawley v. Beverly (b) the plaintiff had accepted Hawiey t. 
a bill of exchange drawn by the defendant. Before it ^^^y- 
became due, the plaintiff called a meeting of his creditors, 
which was attended by W. on behalf of the defendant. 
The creditors agreed to accept a composition, and a deed 
containing a release was prepared, and executed by W. on 
behalf of the defendant. The defendant, by his own 
desire, was supplied with goods, which he accepted in lieu 
of the amount of his composition. Prior to the meeting 
of the creditors the defendant had indorsed the bill to A., 
who subsequently sued the plaintiff on it and recovered 
the amount of the bill with interest and costs. After the 
plaintiff had made this payment, the defendant returned 
the goods, which he had accepted in lieu of the composi- 
tion, but the plaintiff declined to receive them, and 
brought an action to recover the amount he had been 
compelled to pay to A. It was held that the plaintiff 
was entitled to recover. Maule, J., in giving judgment 
said (c) : — " After the arrangement that was entered into, 
it was clearly the duty of the defendant to indemnify the 

(a) Elliot v. Davis, 2 Bos. & Pul. 338. 

(6) 6 Scott, N. R. 837, coram, Tindal, C.J., Erskine, Maule, Colt- 
man and Cresswell, JJ. 
(c) IK p. 842. 
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plaintiff against the bill : the payment by the plaintiff 
may therefore be said to have been a payment of so 
much money on account or to the use of the defendant." 

If, however, the debtor make the payment, voluntarily, 
to a person whom h& knows to be merely the creditor's 
agent and not a holder for value, it seems he cannot sub- 
sequently recover a sum so paid (a). 

(a) Gibson v. Bruce, 5 M. & Gr. 399. 
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CHAPTER V. 

In what Cases the Agreement is not a Bar to an 

Action. 

1. Default and its amsequences, 

A DEBTOR who has entered into an arrangement with Debtor 
his creditors must, to entitle him to the benefit of the iSti^ctiy 
agreement, show that he has strictly complied with its ^^^^ *®^™* 
terms. If a time be fixed, within which he is to perform ment. 
certain acts, he must perform them within the appointed 
time; if no time be fixed, then a reasonable time will 
be allowed him for the performance of the acts required 
of him (a); but if he fail to perform his part of the Default 
agreement within the appointed time, or a reasonable crSuors 
time, as the case may be, the creditors, or those par- t^.t^eir 

*> ' ' * original 

ticular creditors towards whom he has made default, will rights. 
be remitted to their original rights (6). 

Thus, in Oughton v. Trotter (c) the defendant's creditors Oughtm t. 
resolved to accept a composition payable by two instal- ^'^"^• 
ments to be secured by the promissory notes of the 
defendant and another, "the notes to be given within 

(o) Per Littledale, J., in Oughton v. Trotter, 2 Nev. & M. 71. 

(6) As to the position of the debtor and creditors respectively, in 
the interval to elapse before the performance of the agreement, see ante, 
p. 34 M^. 

(c) 2 Nev. & M. 71. 
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Duties im- 
posed on 
debtor by 
particular 
agreements 
and effect 
of default. 

Assign- 
ments for 
benefit of 
creditors. 



Composi- 
tion agree- 
ments. 



fourteen days," and it was held, that the creditors who 
did not receive their notes within fourteen days were 
remitted to their original right of action (a). 

It will be useful to consider, what are the usual 
incidents of these agreements, and the nature of the acts 
required of the debtor, default in which may remit 
creditors to their original rights. 

In the case of assignments for the benefit of creditors 
questions rarely arise as to default on the part of the 
debtor (6). His part is generally ended with the original 
execution of the deed; but where (as is sometimes the 
case) the instrument contains a covenant to pay some 
proportional part of his income to a trustee for the 
creditors, until the whole debt is discharged, a default in 
making such payment would be governed by the same 
principle as a default in payment of a composition. 

In composition agreements (properly so called) the 
terms of the agreement usually are, that the creditors 
shall accept payment at a specified time of a certain com- 
position in satisfaction of their claims ; in such a case, it 
is necessary for the debtor to establish, that he has paid or 
tendered (c) the composition within the appointed time (or, 
if none be fixed, within a reasonable time (d) ) if he relies 
on the agreement as a defence to an action by a creditor 
on his original demand. Thus Sir George Eose, in 
Ex parte Bateson (e), said : " As default was made in the 



(a) Cf. also Walker v. Seaborne, 1 Taunt 526. 

(h) See, however, contra, Cork v. Saunders, 1 B. & Aid. 49 ; Tatloch 
V. Smith, 3 M. & P. 676 ; and see also Hyde v. Watts, 12 M. & W. 
254, infra, p. 80 seq, 

(c) As to whether a tender to a clerk is sufficient, see Firich v. Boning 
4 C. P. D. 143. 

(d) Per Littledale, J., Oughton v. Trotter, 2 Nev. & M. 71. 

(e) 1 M. D. & De G. 289. 
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payment of the composition, the creditor has a right to 
resort to the original debt. The principle on which 
these cases of composition have been long settled is, that 
the mere agreement to accept a composition does not 
amount to a release of the debt, unless the composition 
is fully paid." 

It is not sufficient that the debtor was ready and Debtor 
willing to pay, he must either have paid or tendered the ^yment^or 
amount. This was early decided in Cranley v. Hilliary (a). *®"^®^- 
There a resolution was passed by the defendant's creditors, naiiary. ' 
and signed by the plaintiff for himself and his partner, that 
they should accept a composition payable by two instal- 
ments, to be secured by promissory notes to be given by 
the defendant, and that the defendant should assign to the 
creditors certain debts mentioned in the resolution, upon 
which the creditors should execute a general release. 
It was proved that the assignment was executed by 
the defendant, and that all the other creditors, ex- 
cept the plaintiff and his partner, received their com- 
position and executed a general release, and the plaintiff 
might have received his promissory notes if he had applied 
for them, hut there was no evidence that the defendant 
had given or tendered them to the plaintiff, or that the latter 
had ever applied for them. Under these circumstances 
judgment was given for the plaintiff, and the Court re- 
fused a rule for a new trial, Lord EUenborough saying, 
" The rule is that the person to be discharged is bound 
to do the act which is to discharge him, and not the other 
party "(6). 

(o) 2 M. & S. 120, overruling Boothby v. Sowden, 3 Camp. 175 ; see 
also Ex parte Charlton, 6 Chy. D. 48. 

(b) Cf. Rosling v. Muggeridge, 16 M. & W. 181, and cf, also 
Hazard v. Mare, 6 H. & N. 434 ; Edwards v. Ooomhe, L. B. 7 C. P. 519 ; 
Be Hatton, 7 Chy. 723. 

£ 2 
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The case of Fessard v. Mugnier (a) is a strong illus- 
tration of the same principle. The plaintiff sued on a 
foreign bill of exchange drawn by the plaintiff at Paris 
upon, and accepted by, the defendant ; the defendant 
pleaded a composition deed, made and registered under 
the Bankruptcy Act, 1861 while the plaintiff resided 
abroad, by which the defendant covenanted to pay a com- 
position of 5s. in the pound to his creditors on a par- 
ticular day (then past), and that the defendant had 
always been, and still was, ready and willing to pay 
to the plaintiff the composition. The Court held the 
plea bad, Erie, C. J., giving judgment as follows : — " I 
consider the plea is bad for not showing a payment or 
tender of the composition to the plaintiff. ... As to the 
excuse for not tendering the composition because the 
plaintiff was in Paris when it became payable, I think 
the authorities establish that if the plaintiff was in 
England when the contract was made, and he 'had 
afterwards gone abroad, it would not have been the 
duty of the defendant to follow him out of the realm 
in order to pay or tender him the money. But here it 
appears that the contract was a French contract, made 
when the plaintiff was residing in Paris, who was living 
there when the composition-deed was executed and 
registered. I therefore think that the plaintiff's resi- 
dence abroad is no excuse for the defendant not tendering 
the composition to him " (6). 



(a) 18 C. B. (n.8.) 286. 
Releyancy (h) On the relevancy of cases decided under the Bankruptcy Act , 
of decisions 1861, see the remarks of Pollock, C.B., in Hazard v. Ma/re, 30 L. J. 
under -^^ ^q^ , « j^ j^ ^^ ^ observed that the only consequence the statute 

ruptcvAct attaches to the agreement to accept a composition (beside the binding 
1861. the non-assenting creditors) is that the Court shall annul the adjudica- 

tion and supersede or dismiss the fiat or petition. The effect of the 



Besults of default 53 



Although the onus thus lies on the debtor to prove Whether 
payment or tender, it has been said in one case (a) that it tender 
is not necessary that he should make a formal tender, "necessary, 
but that it is sufficient if he was ready to pay and 
expressed his willingness to do so at the appointed time, 
but this proposition must be regarded as very doubtful. 

In some cases, however, the creditor will be taken to Waiyer of 
have waived a tender, e.g. where he has positively refused 
to take less than his original demand (&), and in such case 
a tender might be unnecessary; and it was intimated 
by Pollock, C.B., in Hazard v. Mare (c), dealing with the 
supposed case of a recusant creditor whose abode was 
not known and who avoided a tender, that '^a formal 
tender might not be required if a reasonable effort to 
pay were made." 

Although the purport of a composition agreement Results of 
usually is, that payment of the composition is to be taken where 
by the creditors in satisfaction of their claims, yet (as l^^£^^^ 
has been already noticed) (d) the creditors may accept the ^\^^ ^^ 

Set D IS loO^ 

new agreement itself and the promises of the debtor therein, tion. 
and not the performance of the agreement, in substi- 
tution for or satisfaction of their debts. In such a case, 

agreement as a defence or answer to the original claim is not expressed, 
but left as a commoti law consequence." 

(a) Ex parte Eemmingtuay, 26 L. T. (n.8.) 298. 

(h) Beay v. White, 3 Tyr. 596 ; and see Scarfe v. Morgan^ 4 M. & 
W. 280, and The Norimy v. Ashhurner, 13 W. B. 1085, as to the 
conduct which would amount to a waiver of a tender. In the last What' 
case it was said (p. 1087) : " If the demand of the larger sum was so *™p^™ t® 
made that it amounted to an announcement by the master that it was tender, 
useless to tender any smaller sum, for that, if tendered, it would be 
refused, that would amount to a dispensation with any tender, generally 
speaking." 

(c) 30 L. J. Ex. 101, and cf. per Willes, J., in Edwards v. Coornbe^ 
7 C. P. 522. 

(d) Ante, p. 33, and see pei^ Mellish, L. J., 7 Chy. 726. 
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the creditors having accepted the agreement itself, and 
not the performance of it, in satisfaction of their debts, if 
the agreement were not performed, their only remedy 
would be by an action for the breach of it, and there 
wonld be no revival of the original debt (a). In every 
case it is a question of construction on the instrument, 
what was the agreement between the parties; but the 
intention of the parties, that the agreement itself was 
to be accepted in satisfaction, will have to be clearly 
expressed to displace the presumption that on default 
the original debt was to revive (6) ; for as a general rule 
** the non-payment of the composition is the failure of 
a condition going to the whole root of the arrangement, 
and the original debt remains and may be resorted to," 
notwithstanding the agreement (c). 

The same principles apply to the case where the 
creditors accept a composition secured by promissory 
notes (with or without a surety) in satisfaction of their 
debts. It is a question of construction in each case, 
whether the mere giving of the notes, or the giving of the 
notes coupled with their payment at maturity, is accepted 
by the creditors in satisfaction (d). In the former case, 
the debtor's liability on the original debt will be gone 
when the notes are given, and if they are not paid at 
maturity the creditors will only be able to sue for the 
amount of the composition (e) ; in the latter, on default 
in payment of the notes, the original debt will revive (/), 

(a) Per Parke, B. 1 Ex. 608. 

(h) Evans v. Ponns, 1 Ex. 601; per Grove, J., in Edwards v. 
ffancher, 1 C. P. D. 118. 

(c) Per Willes, J., Edwards v. Coombe, 7 C. P. 523. 

{d) See Constable v. Andrew, 2 C. «& M. 298. 

(e) Per James, L. J., Re Hatton, 7 Chy. 725 ; per Parke, B. Evans v. 
Powis, 1 Ex. 601. 

(/) Edwards v. Hancher, 1 C. P. D. 111. 
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and if there be a surety to the notes, the creditors may 
after default enforce payment of the notes from the 
surety, and sue the debtor for the original debt giving 
credit for the sums received from the surety (a). Of 
course, whether the agreement be to accept in satisfaction 
the notes alone, or the notes coupled with their payment at 
maturity, in either case, if the notes are not given or 
tendered at the appointed time, the creditors will be 
remitted to their original rights (6). 

The preceding observations, and the authorities on Exceptions 
which they are based, serve to show how strict is the rule ^.^at 
that the debtor's default will remit a creditor to his default 

remits 

original rights. There are, however, exceptions to the creditors 

_ to their 

rule. original 

Although the debtor's default remits the creditor to his ^*^^*'*** 

*l TXT 

original rights, the creditor may by subsequent conduct ^^ defauu! 
have waived the default (c). 

In Shipton v. Caason (<2), the defendant being indebted Shiptm v. 
to the plaintiffs, an agreement was entered into between 
the plaintiffs and several other of the defendant's credi- 
tors and Henry Casson, the defendant's father, by which, 
in consideration of Henry Casson agreeing to guarantee 
the payment of the debts, the creditors agreed to accept 
payment by three instalments payable at four, eight, and 
twelve months respectively. On the day after the first 
instalment became due, Henry Casson remitted to the 
plaintiffs the amount of the first instalment, partly in 
bills not then due and partly in bank notes, with the 

(o) Glegg v. OUbei/, 2 Q. B. Div. 209 ; 46 L. J. C. L. 325 ; Ex jfKirte 
Oilbey, 8 Chy. Div. 248. " 

(b) Cranley v. Eilliary, 2 M. & S. 120. 

(c) Shipton V. C<mm, 5 B. & C. 378 ; Hyde v. Watts, 12 M. & W. 
254. 

(d) U.S. 
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reqnesty " Please credit my son's account for the amount 
and acknowledge the receipt in coarse of post." The 
plaintiffs received the letter and remittances, which on 
the 29th March they acknowledged as follows : " Yours 
of the 27th inst. is received this day, enclosing bills and 
note value £242 10«. 6d., which will pass to your son's 
account when paid." The plaintiffs afterwards instituted 
an action against the defendant before the second instal- 
ment was due. The agreement was pleaded, and the 
Court held that though the plaintiffs were not bound to 
accept the remittance, but might have returned it and 
insisted upon their right of action, yet as they made the 
amount available to their own purposes, and undertook to 
place it to the credit of the defendant's account, it must 
be taken as against the plaintiffs that there was no 
objection to the nature of the remittance, or the time 
when it was made (a). 
2. Relief Where there has been no waiver by the creditor, it is 
of mistake ^ questiou whether the Court will ever relieve the debtor 
or accident. ^^^^ ^j^^ rcsults of Ws default. On this point Lord 

Lord Hardwicke said (b) : " The general rule of equity with 

Hardwicke 

respect to the composition of debts has been rightly laid 
down, that the Court will not dispense with the point of 
time in compositions ; for where a creditor agrees to take 
less than his debt so that it be paid precisely at the day, 
and the debtor fails in payment, he cannot be relieved. 



)9 



(a) 6y. also Norton v. Wood, 1 Rus. & M. 178 ; and per James, L. J., 
Ex parte Waterer, 43 L. J. Bk. 25, 26. 

(b) Ex parte Bennett, 2 Atk. 527 ; of. Sewell v. MtAsson, 1 Vem, 
210 ; Leigh v. Barry, 3 Atk. 583, 585. So where there was a stipula- 
tion in a mortgage for payment by instalments, and that on default the 
whole debt should become payable, the Court declined to regard it as a 
penalty or to relieve against default. Sterne v. Beck, 1 De G. J. & S. 
595; and see Thompson v. Budson, ,h, R. 4 H. L. 1, reversing the 
decision of the Courts btlow, 2 Chy. 255 & 2 Eq. 612. 
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This statement of the impossibility of relieving against 
default must, however, be accepted with some reservation 
4ts there are modern dicta somewhat at variance with it. 
Thus in Newington v. Levy (a), Kelly, C.B., expressed his 
opinion, that where a replication averred default as avoid- 
ing a release in a composition-deed, it was a good 
equitable rejoinder that the defendant, by reason of a 
mere mistake as to the day on which the composition 
was payable, omitted to tender it to the plaintiff on the 
day fixed, but that he tendered it two days later. " No Kelly, CB. 
doubt," he said, " at law, the instalment being payable on 
the 6th of April, and there being a proviso in the deed 
making the release defeasible in case of default, and 
default having been made, the release became void and 
no answer to the action ; but in equity it would be other- 
wise ; for it is always a good answer in equity to shew 
that the default arose from a mere mistake, and that the 
money was tendered within a reasonable time and before 
suit, or before the situation of the parties had been 
altered, or the other party had proceeded to avail himself 
of the default." So James, L. J., in Be Hatton (b) observed : James, 
" There may be cases in which by accident, and not 
by default of the debtor, the composition is not duly 
paid, and then no doubt this Court would relieve the 
debtor from the effect of such an accident, and remove 
any injustice;" and Coleridge, C.J., in Newell v. Van Coleridge, 
Praagh (c) said : " As regards the plaintiff there was a ' ' 
failure to pay the first instalment, and on such default 
hostile proceedings were immediately taken and an 
application made to commit the defendant. It might 
possibly have been contended, if such proceedings had 

(a) 6 C. P. 180, 185. 

(b) 7 Chy. 723, 726. 

(c) 9 C. P. 96, 98. 
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not been taken^ and payment of the instalment had been 
tendered before the creditor had taken any steps to 
replace himself in his former position, that the compo- 
sition was still available." Hellish, L.J., however, in 
Ex parte Peacock, Be Duffield (a), intimated his opinion, 
that relief conld only be granted where some act had 
been done on the part of the creditor, which rendered it 
inequitable that he should enforce his strict legal rights. 

In Mackenzie v. Mackenzie (b) Lord Eldon, after 
affirming the principle that a composition is as a rule 
not binding on a creditor unless absolutely and strictly 
fulfilled, found as a fact that there were circumstances ^in 
that case which rendered it equitable to restrain certain 
creditors from suing on their bonds at law, though the 
circumstances as reported do not seem to be such as 
would induce a Court to come to the same conclusion at 
the present day. 

The result of the cases seems to be, that though the 
Court would relieve against default to prevent injustice 
being done, yet some special circumstances of mistake or 
accident must be shown to entitle the debtor to such 
interference. 

A creditor who, under a secret agreement in fraud 
of the other creditors, has received more than the amount 
of the composition, will not be allowed to take advantage 
of the debtor's default in payment of the composition 
agreed on (c). 

The question sometimes arises, in cases where a trustee 
is appointed to receive the composition and distribute 



(a) 8 Chy. 682, 688. 
(6) 16 Ves. 372. 

(c) Ex parte Oliver, 4 De G. & Sm. 354, and see also Watts v. Hyde, 
17 L. J. Chy. 39, infra, pp. 81, 162. 
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it among the creditors, or to perform some other act, Defaulter 
whether default on the part of the tmstee will remit the usually 
creditors to their original rights. It appears that it will deMor! ^^ 
not so do. 

The remarks of Bayley, J., in Cork v. Saunders (a) Bayley, J. 
(though the arrangement there was an assignment for 
the benefit of creditors and not a composition) bear on 
this point. " The plaintiff," he said, " confides in the 
trustees that they will perform the duties reposed in 
them : this they neglect to do, and they postpone the 
period at which they ought to sell. The non-division, 
however, of the property cannot, under the circumstances, 
remit the creditor to his original rights. The parties not 
having provided for that event by the terms of the agree- 
ment, it appears to me that their only remedy is in equity. 
Suppose the trustees had refused to sell, and the de- 
fendant had urged them on ; could the plaintiff have 
sued in that case? The conduct of the defendant in 
respect of the postponement amounts only to this, that 
he does not find fault with the trustees. But I do not 
think that that puts the plaintiff in a better position 
than if the postponement had been the mere act of the 
trustees." 

In Ex parte Waterer (6), (which arose under sec. 126 of Ex parte 
the Bankruptcy Act, 1869), the creditors had passed 
resolutions for a composition, appointing H. A. " trustee 
in the matter." The trustee did not pay or tender the 
composition to one of the creditors, but (wrongly) re- 
quired him to prove his debt. The creditor thereupon 
sued the debtor for his original debt. James and Mellish, 
L JJ., intimated during the argument that the appoint- 

(a) 1 B. & Aid. 49. 

(b) 43 L. J. Bk. 25. 
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ment of a trustee was to avoid the difficulty as to 
tender^ that the trustee need not tender, but the creditors 
must go to their own trustee for payment, and held 
that the default and mistake had been on the part of the 
agent of the creditors, which could not be allowed to pre- 
judice the debtor. 
Creditor In Compbdl V. Im Thurm (a) the same view was taken, 

by'trustee Eesolutions Under sec. 126 of the Bankruptcy Act, 1869, 
b°™fit f ^*^ heen passed by the creditors, for the acceptance 
arrange- of a Composition and the appointment of a trustee for 
remitted to its receipt and distribution ; and a sum sufficient to pay 
rightef^ the composition had been duly paid to the trustee. The 
Campbell v plaiutiflfs (who wcro creditors of the defendants on a bill 
of exchange accepted by the latter), not having received 
their composition^ brought an action on the bill. The 
defendants pleaded the composition resolutions and the 
receipt by the trustee of the amount of the composition. 
To this tlie plaintiffs replied that the amount of the 
composition due to them was not paid or tendered to 
them, but the trustee, by the direction, request, and pro- 
curement of the defendants, refused to pay the same to 
the plaintiffs. This replication was held to be bad, on 
the ground that the defendants were discharged on the 
payment to the trustee of money applicable to and suffi- 
cient to pay the composition. Brett, J., in his judgment 
(in which Archibald, J., concurred), after commenting on 
the evidence of the alleged direction not to pay, said : 
Brett J. '' ^^^ moment that the trustee had in his hands sufficient 
to pay the composition to all the creditors I think the 
composition was complete. He was bound to pay, and 
such a direction was futile as against the rights of the 
creditors, and the duty of the trustee was to hold the 

(a) 1 C. P. D. 267. 
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money for the creditors. So even if there had been a 
direction on the part of the debtor I think the non-pay- 
ment of the composition would have been a default by 
the trustee, but it would not have remitted the creditor to 
his original debt. . • • It must be assumed on the demurrer 
that the refusal of the ^ustee to pay was the result of 
a direction given him by the defendants, but if I am 
right in holding that the trustee was not entitled to 
act on the direction, then, there being no allegation of 
any fraud in the transaction, the replication is insuffi- 
cient." Lindley, J., after dealing with the evidence, Lindley, J. 
said (a) : " If I rightly understand Ex parte Waterer (J), the 
effect of that decision is that the first part of the repli- 
cation, which merely states that the composition has not 
been paid or tendered, would not alone be a sufficient 
answer to the plea, but the replication goes on to say 
that this was done by the direction, request, or procure- 
ment of the defendants. If the result of that was that the 
plaintiffs were not cestui que trusts mtder and entitled to 
the benefit of the' composition, I should have thought that 
the replication was good, but it seems to me to amount 
only to a statement that though the plaintiffs were cestui 
que trusts, the defendants told the trustee not to pay them, 
I do not see that the legal consequences of that is to 
defeat the composition." 

These observations of Lindley, J., should be carefully Secns: 
observed, for in them seems to be found the distinction ^^^/' 
between the case which was then before the Court and 
Oarrard v. Woolner (c). In the latter case, the plaintiff Creditor 
and other creditors of the defendants passed resolutions, by^the 

debtor re- 
(a) Jh. p. 279. P^"®^ !^ , 

(6) 43 L. J. Bk, 25 ; sup, p. 59. rights. 

(c) 8Bing.258, 
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Garrard Y, that the defendants should assign their property to 
^ '*^' trustees for the benefit of their creditors, and that the 
latter should execute a composition deed. The plaintiff 
was put down as a creditor for £1000, and signed the 
resolutions. Circumstances subsequently came to the 
knowledge of the trustees, which led them to believe that 
the acceptances, in respect of which the plaintiff claimed, 
were drawn in pursuance of a usurious contract, and 
thereupon their attorney wrote to the defendant's attorney 
a letter, stating, " Messrs. Woolner^s trustees are of opinion 
that after the evidence given by Mr. L. they would not 
be justified in allowing Mr. Gtirrard to rank as a creditor. 
If you should be desired by Mr. Gtirrard to proceed 
against Messrs. Woolner, I will thank you to send the tvrit 
to me*' The plaintiff thereupon brought his action, and 
the Court (Tindal, C.J., Park, Bosanquet, and Alder- 
son, JJ.) held, that the refusal to admit the plaintiff to 
the benefit of the arrangement remitted him to his 
original rights. It was not suggested that the defendants 
were not responsible for the plaintiffs exclusion, and it 
must be taken that the attorney, in writing the letter by 
which the refusal was communicated, was acting not 
merely for the trustees, but for the debtors (whose 
attorney the letter itself shows that he was). The de- 
cision rests on the ground that the plaintiff was excluded 
by the defendants from the benefit of the arrangement, 
or, in other words, that they declared the plaintiff not to 
be a cestm que trusty and thereby released him from the 
obligations of his agreement (a), 
interposi- It must uot, howcvcr, be assumed that in all cases in 
trustee will which a trustcc is interposed the debtor will be relieved 
reUevr*^' from the duty of tender, or that placing the necessary 

from duty (p) V- P^'"' Tindal, C. J., 8 Bing. 264 ; j)er Park, J., ih. p. 266. 

of tender. 
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funds in the hands of the trustee will be a sufficient 
performance of the agreement, so as to prevent creditors 
from being remitted to their original rights by non- 
receipt of the agreed composition. It must in all cases 
depend on the construction of the agreement^ and 
whether the trustee thereby becomes the agent of the 
creditors for the receipt of the composition. 

It is usually stated that a default by the debtor remits Does de- 
the creditor " to his original rights ; " is this an accurate accreditor* 
statement of the result of default, or would it more *°.^!® , 

' original 

correctly be said to give rise to a new cause of action ? right or 
The distinction may be of great importance in reference a fresh 
to the Statute of Limitations. ^tkm ? 

The proposition that default remits the creditor to his statute of 
original rights seems necessary to the decision in Newell Limita- 
V. Van Praagh (a), though this case is not conclusive, as it 
arose out of a composition under the Bankruptcy Act, Van 
1869. The plaintiff, there, had recovered judgment against ^^^ 
the defendant, and an order was made under Sec. 5 of the 
Debtors' Act, 1869, for payment of the debt by monthly 
instalments. Three of these instalments were paid, and 
the defendant then filed a petition for liquidation, and his 
creditors passed resolutions for composition. Default 
was made by the defendant in payment of the composi- 
tion, and further instalments under the judge's order 
having become due, and being unpaid, application was 
made for the committal of the defendant for non-compliance 
with the judge's order. The Court of Common Pleas (b) 
held that the plaintiff was remitted to his original posi- 
tion, and consequently the order for the defendant's 
committal might be made. 

(a) 9 C. P. 96. 

(6) Coleridge, C. J., Keating, Brett, and Denman, JJ. 
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On the other hand, in the preyious case of Slater y. 
Jones (a), Lord (then Mr. Baron) Bramwell suggested, 
that a resolution for acceptance of a composition contains 
two implied terms, one by the creditors that all will 
forbear to sue until default, the other by the debtor that, 
in case he fails to pay the composition at the time agreed 
on, he will pay the whole debt. " For suppose a creditor 
accepts a composition on a debt four years old, payable at 
the end of two years, and then the debtor makes default, 
is the creditor to be bound to sue on his original debt ? 
If so, he will fail, for the Statute of Limitations would be 
a good defence, whereas if there is a new agreement by the 
debtor at the date of the composition resoliUion, the creditor^ 
remedy would be preserved " (6). 

The suggestion, however, that a composition agreement 
contains an implied promise to pay the whole debt upon 
default in payment of the composition, does not seem 
satisfactory, nor is it altogether in keeping with pre- 
yious decisions. Two points seem clearly established by 
the authorities : 

First, that arrangements with creditors (other than 
composition arrangements strictly so called), by which the 
creditors are bound not to sue, do not prevent time running 

(a) L. R. 8 Ex. 186, 194. 

(Jb) Supposing, as is here intimated, that default does not remit a 
creditor to his original rights but gives rise to a fresh cause of action, 
it would appear that time would begin to run not from the new promise 
but from the default. If Hemp v. Garlcmd (4 Q. B. 519) is sound, to 
prove that default was made in the payment of any instalment, and 
that the statutory period had elapsed since such default, would be a 
sufficient defence, as well in respect of the instalments due within that 
period, as in respect of those due prior thereto. This case has, however, 
been doubted in America (Belloc v. Davis, 38 Cal. 242, 252), and, as is 
pointed out in Banning on Limitations, p. 26, is at variance with the 
principle that no one is obliged to take advantage of a forfeiture, but the 
point is not one likely to occur in practice. 
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against the creditors during the period during which they 
are so bound. 
Secondly, that a trust for payment of debts in a particular Admission 

•!.• i»j'i ' i i»jri. ijO^ the debt 

manner, or an admission of the existence of a debt, coupled fo^ par- 
with a declaration of inability to pay or with a provision ^l^^^^f^^ 
for the acceptance of a smaller sum in satisfaction, is not payment of 

debts not 

a sufficient acknowledgment to take a debt out of the anacknow- 
statute, whether a payment is made under the trust or ItthTn the 
agreement or not. statute. 

The authority for the first proposition is Fuller v. Time runs 
Eedm^an (No. 2) (a). The question there arose as to a therris 
claim by a creditor to come in under an administration agreement 

*' . ^ not to 

decree made in July 1856. The claim, which was more plead 

statute 

than six years old, was opposed on the ground that it was Fuller v. 
statute-barred ; but reliance was placed on the fact, that f^^\ 
in 1847 the testator had called his creditors together, and 
they had granted him a letter of licence for three years, 
which was signed by the creditor in question, though the 
amount of his debt did not appear in the document except 
by reference. It was contended that the letter of licence, 
and contract not to sue for three years, suspended the 
operation of the statute for that period ; but Lord Bomilly 
decided the contrary, saying, " If there had been a cove- 
nant against setting up the statute for six years after the 
expiration of the licence, it would be so (b) ; Imt, v/nless 
provided against, the statute nms from the tims when the 
debt accrued " (c). 

(a) 26 Beav. 614. 

(&) As to agreements to waive the Statute of Limitations, see Lade v. 
Trill, 6 Jur. 272 (Knight Brace, V.C.) ; East hidia Co. v. Patd, 7 Mo. 
P. C. C. 85, per Lord Campbell,- at p. 112 ; and see infra, p. 200, n. (a). 

(c) See also Ex parte Topping, 34 L. J. Bkcy. 44, infra, p. 67. There 
it was not argued that the statutory period was suspended while the 

F 
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admission 
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statute. 

Davis V. 
EdvHxrds, 



Everett v. 
Bcbertson, 



The second of the above propositions is supported by 
several decisions. Thus, in Davis v. Edwards (a), the 
plaintiff sued, as executor of a person named Johnson, for 
principal and interest due on a promissory note, made by 
the defendants and M., and dated the 13th Jan., 1840. 
Interest had been paid on the note by M. up to 1844, 
when he took the benefit of the Insolvent Debtors' Act, 
and inserted the note in his Schedule, and the name of 
Johnson as a creditor for the note. In 1848 a dividend 
was paid by order of the Insolvent Debtors' Court on 
account of the note. The plaintiffs contended that the 
insertion of the debt in the schedule, and this payment, 
took the debt out of the Statute of Limitations ; the 
Court (6) held the contrary. Parke, B., in his judgment (c), 
adopted the principle '' that a part payment, in order 
to take a case out of the statute, must be made on account 
of a larger sum thereby admitted to be due, and must 
include a promise to pay the remainder " (d). 

So, in Everett v. Robertson (e\ the defendant had filed a 
petition under sec. 2 of Stat. 7 & 8 Vict, c. 96, stating 
that he was unable to pay his debts in full, that the^ 
schedule annexed to his petition contained ** a full and 
true accovM of his dehtSy^ and that for the payment of such 
debts he proposed to assign all his estate for the equal 
benefit of his creditors. The debt due to the plaintiff 
was accurately stated in the schedule. The Court (Lord 

inspectorship arrangement was on foot, but the debt (the date of which is 
not given) may have been barred prior to the inspectorship arrangement. 

(a) 7 Exch. 22. 

(6) Pollock, C.B., Parke, Alderson, and Piatt, BB. 

(c) lb. p. 25. 

(d) Cf. per Lord Cranworth, Ex parte Topping, re Levey, 34 L. J, 
Bk. 44, in/raf p. 67. 

(e) 1 Ell. & EIL 16. 
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Campbell, C.J., Wightman, and Hill, JJ.) held that this 
was not an acknowledgment to take the case out of the 
statute, Lord Campbell observing ''it has been decided 
that if the admission is coupled with a qualification or 
condition from which the law cannot infer a promise to 
pay, that is not sufficient; and where the debtor says, 
* I will pay you if you will give me time,' or * if you will 
take a composition,' the law cannot infer a promise to 
pay, because it is inconsistent with what the debtor 
said. With the exception of Ekhe v. Nokes (a), which 
is a nisi jprius decision, the cases decide that the law 
earmot infer a promise from the admission of a debt, 
where there is a declaration by the debtor ai the same 
time that he is v/naUe to pay it infvlV* 

In Ex parte Topping y re Levey and Bobson (b) the debtor Fx parte 
executed an inspectorship deed, by which the creditors re^evey. 
engaged not to sue for a period not exceeding three years, 
but containing a provision by which the inspectors could 
declare the deed at an end. There was a schedule, setting 
out the debts, in which L's name was inserted as a credi* 
tor. The deed was registered and the debtor verified the 
schedule by affidavit. L received a dividend. The debtor 
having become a bankrupt, the inspectors declared the 
deed to be at an end. The debt was admittedly statute- 
barred, unless the circumstances were sufficient to take it 
out of the statute, which, it was held, they were not. Lord 
Granworth, after expressing his strong opinion that the 
deed was no acknowledgment, proceeded. ''But then 
there arose the further question, whether the result would Lord 
be aflfected by this, that there was in this case an affidavit 

(a) 1 Moo. & R. 359. 

(b) 34 L. J. Bkcy. 44. 

F 2 
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Lord by the debtor, in which he positively swore that this debt 

was due ? But I think it makes no difference, because the 
affidavit was only to the effect that the debt was due 
modo et forma, as therein stated. The debtor swore it was 
a debt to he admdnistered under thai deed of inspectorship. 
. . . . An acknowledgment that the whole debt is due 
is a sufficient acknowledgment within the meaning of the 
statute, if it be an admission that the whole is immediately 
recoverable. But the acknowledgment is not sufficient if 
the admission be that the debt can only be paid in part or in 
some qualified mode. • « . My opinion is that the deed 
is only the creation of a trust to pay by instalments, and 
that the affidavit contains an admission of the debt only 
modo et forma, and hence that there has not been an 
acknowledgment within the statute " (a). 

Although, therefore, there has been no express decision 
on the point arising out of a voluntary composition 
arrangement, the balance of authority seems to be 
against the suggestion made by Lord Bramwell in Slater 
V. Jones {b), that it is an implied term in a composition 
agreement that default shall give rise to a fresh cause of 
action. 

Subject to the limitation created by the decision in 
Htmp V. Garland (c) (if sound), a creditor, although 
barred as to his original debt, may sue on the promise to 
pay the composition at the least within six years after 
del'ault {d) ; but where the agreement to pay the composi- 

(a) C/. per Wigram, V.C., in Fhilips v. Philips, 3 Ha. 281, at p. 
299. 

(6) L. R. 8 Ex. 194, ante, p. 64. ' 

(c) 4 Q. B. 519, ante, p. 64, n. (&). 

{d) It will of course be twenty years if there is a covenant for pay- 
ment of the composition. 



Semble 
balance of 
authority 
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dictum in 
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tion is with a single creditor and by parol, it is not binding 
on the debtor (a) (as we have already seen, it is not on 
the creditor (b) \ and, consequently, if the original debt 
is barred, the creditor has no further remedy. 



(a) Lynn v. Bruce, 2 Hy. Bi. 317. 
(6) Antey p. 4 stq. 
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CHAPTEB VI. 

Gases in which the Agbeement is not a Bab to an 
Action (eontiniied). 

(ii.) Fraud and Misrepresentation. 
(iii.) Illegality. 

(iv.) Conditional Agreements; provisoes for avoidance 
and avoidance generally. 

2. Fraud and Misrepresentation. 

It has been frequently remarked that in a composition 
agreement the strictest good faith must be observed — it 
must be vberrin^fidei (a)-and, if there has been any 
fraud or misrepresentation in its inception, the parties 
entering into it will not be bound thereby, but will be 
remitted to their original rights. 

By these agreements creditors consent to forego a por* 
tion of their demands, or to give the debtor time, on the 
assumption that he is unable to discharge all his liabili- 
ties at once. Hence every representation, whether by 
words or conduct, on the debtor's part with regard to his 
pecuniary position, is a most material element in any such 
agreement ; and if it has been such as to mislead his 
creditors, they will not be bound by the agreement into 

00 (y» per Best, C. J., Britten v. Hughes, 5 Bing. 460. 
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which they were thereby induced to enter. Thus in 
Monger v. Kett (a), it was laid down, that " if a debtor, in 
order to get an abatement from his creditor, makes him 
believe he is insolvent by absconding, skulking, or shutting 
up his shop, whereby the latter has just cause to fear the 
loss of his debt ; and thereby procures a release or an 
abatement, when in truth the man was really solvent, the 
Court would relieve against such release." It is immaterial 
whether the debtor misleads his creditors as to the extent 
of his estate, or knowingly leaves him under a false im- 
pression in regard to it, in either case the creditors who 
have been so induced to agree to forego a portion of their 
demands, will not be bound by such agreement, or pre- 
vented from claiming the whole of their debts (5); a 
fortiori^ the creditors will be released from their agree- 
ment, where the deed contains a provision for avoiding 
it, in the event of the debtor not making a full disclosure 
of his property, and he conceals a portion of it (c). 

There is, however, an important fact to be borne in Misrepre- 
mind with regard to an arrangement by a debtor with ^^^^ie^o 
his creditors generally, viz., that the consideration to *^e ^^^^'' 

• !»•<»• bors AS ft 

support it proceeds to each creditor from the rest of the body, 
creditors, and therefore the failure of a representation 
made to an individual creditor, and not to the body of the 
creditors, may not remit that creditor to his original 
rights. This is well pointed out by Erie, J., in Mallalieu ^^®' '^* 
V. Hodgson (d). " As, in a composition deed, the principal 
parties to the stipulation for a release are the creditors, 
who mutually contract each with the rest of the body, 

(a) 12 Mod. 558. 

(b) Viney. Mitchell, 1M.& Boh, SS7. 

(c) Wenham v. Fowle, 3 DowL P. C. 43. 

(d) 16 Q. B. 689, 712. 
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any misrepresentation of the debtor to any one of the 
creditors cannot be relied on by that one as the material 
inducement for his stipulation with the others. The 
debtor only receives the advantage which the creditors 
contract with each other to grant to him; the rest of 
the creditors have made the grant which the plaintiff 
contracted for ; they have been no parties to any fraud ; 
and the plaintiff does not prove the issue that the deed/ 
whieh operates hetween him and them as well as hefween 
him and the debtor^ was obtained by fraud, by showing 
that he was deceived by the debtor and would not have 
executed the deed if he had not been so deceived." 

A fortiori B, GtQSiiioT cannot claim to be released from 
his agreement on the ground of misrepresentation where 
the misrepresentation related to a secret bargain which 
was itself a fraud on the creditors generally (a). 

It has been held that representations as to the legal 
effect of the instrument are immaterial, and that, where 
the agreement purported to be absolute, parol evidence 
of a representation, that it would be void unless all the 
(5reditors signed, was inadmissible, since such representa- 
tion gave to the agreement a meaning different from that 
which appeared on the face of it (J). 

Anything, however, that is a fraud on the general body 
of the creditors can be taken advantage of by any one of 
the creditors (c). The most common instance of such a 
fraud is the case where there is a secret arrangement 
between the debtor and some creditor, who purports to 
come in under a composition, by which the latter is to 



(a) Mallalieu v. Hodgson^ 16 Q. B. 689. 

(6) Lewis V. Jones, 4 B. & C. 506. 

(c) Cf, Foley v. ffoare, Hayes & Jo. 90, where a trust deed, from its 
provisions and the circumstances of concealment attending it, was held 
not bindiug on creditors who had acquiesced in it. 
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obtain an advantage over the other creditors. The credi- 
tors are presumed to have signed the agreement on the 
understanding that all the creditors should be placed 
upon the same footing, and therefore any creditor, who 
has signed on this understanding, will be released from 
his agreement if it is proved that there was a secret 
arrangement contravening this implied term in the 
agreement (a). 

But, where it is known to the creditors signing that Secus—iC 
certain creditors have consented to the agreement only on c^edTtonT 
the condition of having a preference, the presumption generally, 
that the contract is on the footing of equality of benefit 
is rebutted, and cessante ratione cessai ipsa lex (b). 

Where, at a meeting of the defendant's creditors, all ^^^ ▼• 
the creditors present, including the plaintiff, signed an 
agreement in the following terms : ** We, the undersigned 
creditors of W. B., in consideration of 10s. in the pound, 
&c., hereby agree to accept the same in discharge of our 
said debts, on the understanding that no concealment or 
fraud has been practised by the said W. B. : the whole of 
the creditors receiving not exceeding a like sum in dis- 
charge of their debts ;" and at the time of the agreement 
the defendant was being sued by the executor of one of 
his creditors for a small sum, which he afterwards paid in 
full the day before the cause was ripe for hearing, it was 
held that the concluding stipulation of the agreement 
meant, that no signatory should receive a larger dividend 
than the rest (c). 

Apart from any condition to the contrary in the agree- 

(a) Dauglish v. Tennent, L. R. 2 Q. B. 49. See as to these secret 
agreements in fraud of creditors, infra, Cb. XIII. pp. 150-165. 
(fi) Cf, per Lord Eldon, Jackman v. Mitchdl, 13 Ves. 581. 
(c) Carey v. Barrett^ 4 C. P. D, 379. 
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menty or any eyidence (if admissible) that the agreement 
was intended to be conditional on the concurrence of all 
the creditors, it is clear that payment in full to a creditor 
who does not purport to come in under the agreement 
does not avoid the agreement. 
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3. Where the Agreement is illegal^ 

" The principle on which an agreement for composition 
is held to operate as an answer to an action by a creditor 
who has come into it, is, that there has been a substitu- 
tion of a new agreement by mutual consent, and on good 
consideration, in the stead or place of the old contract. 
. . . The new or substituted agreement must, therefore, 
of necessity be one which is legal or valid ; or the whole 
ground on which the release of the former contract 
depends, is destroyed " (a). 

Accordingly, where the defendant, who was a clergy- 
man, and whose sole income arose from a benefice with 
a cure of souls, entered into an agreement for composition 
with his creditors (including the plaintiff) by which — ^in 
consideration that his future income should be received 
by a trustee and (after providing for a curate) should be 
applied in liquidation of his debts — the creditors agreed 
not to sue the defendant ; and the trustee had received 
the income, and, after allowing £90 for the performance 
of the duty, had distributed the residue, with the de- 
fendant's sanction, among the creditors; it was held that 
the agreement, being void under 13 Eliz. c. 20, was no 
bar to the plaintiff's action on the original debt (b). 

(a) Per Tindal, C.J., Jlchin v. ffopkinSy 1 Bing. N. C. 99. 

(6) Alchin v. Hopkins, u. «. So the pay or half pay of a military 
officer is not legally assignable ; Flarty v. Odium, 3 T. R. 681. For 
other property not assignable see Benjamin on Sales, 507 seq. 
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4. Conditional Agreement — provisoes for avoidance of the 
agreement — avoidance otherwise. 

We have already seen that a creditor, who has acceded Conditional 
to a composition arrangement, may be released from his avolded^by 
undertaking by the breach of an implied condition in the «i«>n-fuifii- 
contract (a) ; a fortiori he will not be bound, if the con- condition. 
tract is expressly conditional, and the condition has not 
been fulfilled. For instance, if the agreement is expressed 
to be conditional on the accession of all the creditors, 
a creditor will not be bound if all do not accede (b). 

Any condition, however, to which the agreement is Condition 
intended to be subject, ought to appear on the face ™e\j.on 
of the agreement, or to be made known to all the face of 

instrument 

creditors. Thus, it has been laid down, that where the or be 
deed is on the face of it absolute, parol evidence of the creditors 
intention of the parties, that it shall be void unless all 8«n«*^y- 
join, is not admissible. The remarks of Bayley, J., in Leuns r. 
Leuds V. Jones (c), on this point deserve careful atten- 
tion : " There can be no doubt that an agreement for Bayley, J. 
a composition ought to contain a clause to that effect 
(i.e. that it shall be void unless all creditors concur), 
for otherwise the object of the instrument may be de- 
feated ; but here there is not any clause in the agreement, 
or any memorandum attached to the signature of the 
plaintiff, by which he declares that he signs it upon that 
condition. If a party, at the time when he signs an 
instrument, annexes to his signature a condition that the 
deed is only to have effect against him in case all the 
creditors sign it, it will be void as to him, unless they do 

(a) Ante, pp. 72, 73. 

(6) Beay v. Richardson, 2 C. M. & R. 422 ; cf, also Kesterton v, 
Sahery, 2 Chitt. 541. 
(c) 4 B. & C. 506, 512. 
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sign. But if he puts this condition on the face of the 
instmment, other creditors will not be induced to sign by 
seeing his signature, except upon the same terms which 
he has annexed to it; but if a creditor signs such an 
instrument generally, he becomes a party to it uncon- 
ditionally, and then the legal effect of the instrument 
must be collected &om the instrument itself, and not 
from verbal declarations made by the parties at the time 
when they executed it. On the face of this instrument 
the plaintiff has not annexed any condition to his signa- 
ture, and that being so, I think that parol evidence of 
such a representation was not admissible, and conse- 
quently we are not warranted in saying that the instru- 
ment was null and void ai initio^ on the ground that all 
the creditors have not signed." 

If this case stood alone, it would appear clear, that 
where a creditor signs a composition agreement which is 
unconditional, and he annexes no condition to his signa- 
ture, he will not be allowed to allege that his signature 
was conditional on the concurrence of all the creditors, if 
it appear that any creditors signed subsequently who 
were unaware of any such condition ; and such a doctrine 
seems reasonable and in keeping with the decisions 
generally in regard to composition agreements. In Re 
Secus; Be Semplc (a), howcver, this principle seems to have been 



^^ ' disregarded. There, at a meeting of the creditors a letter 
of licence was proposed, and B, in signing it, said, " Mind, 
unless all the creditors sign, it is not to be binding,'* but 
annexed no condition in writing to his signature^ A 
petition in bankruptcy having afterwards been presented 
against the debtor by B, an issue was directed " whether 

(a) 3 Jo. & La. 488, and sco also the early case of Cvoliny v. Noyes, 
6 T. R. 263. 
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the letter of licence was, under the circumstances under 
which it was signed, a concluded agreement absolute and 
binding on B at all events," the assignees to be plaintiffs 
and the bankrupt defendant in the issue. The jury 
found for the plaintiffs on the issue, but, in reply to two 
other questions left to them at the trial, found that both 
at and after the meeting the letter of licence was signed 
by creditors to whom the condition stated to have been 
annexed to his signatwre by B was not commvm,icated or 
known. Under these circumstances Lord St. Leonards Agreement 
declined to hold B bound by the letter of licence, on the ^^ "* 
ground, that without reference to the particular expres- 
sions used by parties in signing the instrument, it might 
have been executed under such circumstances, as in the 
event to render it not binding on the parties signing it, 
viz., that the instrument was in a course of signature, 
that that course was not completed, and that the instru- 
ment was not that which the parties intended ; and his 
Lordship expressed himself satisfied with the finding of 
the jury, that there had been no concluded agreement (a). 

In the face of this last case it is difficult to say how far Where no 
the doctrine enunciated by Bayley, J., in Lewis v. Jones (b) mbiecL™ 
would be adopted at the present time, but it is clear, that 
where there is no evidence of other creditors having 
been misled, the absolute execution of a deed will not 
prevent its being treated as an escrow if it was really 
intended to be such (c). 

Where the agreement contained a proviso that it Pleading, 
should be void unless particular creditors concurred in 
the arrangement, it was held, that the concurrence of the 

(a) Cf, per Pollock, C.B., Boyd v. Hind, 25 L. J. Ex. 246. 

(b) 4 B. & C. 506, ante, p. 75. 

(c) Johnson v. Baker, 4 B. & Aid. 440. 
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creditors was not a condition precedent, the performance 

of which the debtor was bound to aver, in setting np the 

agreement as an answer to an action by one of his credi- 

Kon-eze- jors la) ; and where the deed contained a proviso " that if 

cntioD not ^ r» 

cTidenceof all and everj the creditors whose debts amounted to £5 

execute. should refusc to execute or otherwise consent to the deed 

Hdma t. within six months, the deed should be Yoid/' it was held, 

that the non-execution of the deed by a particular creditor 

was not evidence of a refusal by him to execute or assent, 

but that it was incumbent on a party seeking to avoid 

the deed to show a positive refusal to execute or assent 

to the deed (b). In feu^t, where no question arises of 

If^'^z ^ fraud on the debtor's part, and he has made no default. 

Court to * 

uphold the leaning of the Court (if the deed is no longer re- 
deed. * vocable by the debtor) is strongly in favour of upholding 
the agreement, in spite of provisions for its avoidance in 
certain events, unless it is prevented from doing so by the 
terms of the proviso or the clear intention of the parties. 
^y^^. Thus, a proviso, that if all the creditors do not execute 

that all ' m: ' . • /• T 

creditors within a given time, the deed shall be void, will be satisfied, 
cute satie- although the creditors do not execute, if they accede within 
ffi^L- the time named, and the deed will be held valid (c). 

acceflfioiL ' ^ ' 

p^^^^j^ Again, where the debtor made an assignment of his 
that tru»- property to four trustees, upon trust to sell, and distribute 
execute the procccds rateably among his creditors who should 
'execvLiimJ ©xecute the deed, provided that the trustees and the 
*^**^ creditors should, on or before a given day, make proof of 
their debts if required and execute the deed ; and the deed 
contained a covenant by the creditors not to sue; the 

(a) Matthews v. Taylor, 2 M. & Gr. 667. 

(b) Edmes v. Xow, 3 B. & C. 242. 

(c) 8p€ttiswoode'7,8tockdale,Q[eo.Qoo^WI^. jSem&2e that in this case 
the time is essential, see per cur. Oughton v. Trotter^ 2 Nev. & M. 71 ; 
but ** void ** means " voidable," see in/ta, p. 80. 
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deed having been executed by two only of the trustees, it 

was held, that it was not thereby void, and that the debt 

of each of the trustees who executed it was extinguished 

by his execution (a). Where the trusts of an assign- Proviso 

ment were, to pay a judgment debt due to A and B, creditors 

then to pay all the creditors whose debts did not amount **^ * certain 

, , . , value shall 

to £10 in full, and at the expiration of nine months execute 

to pay all the other creditors 5s. in the pound ; and the although 

deed contained a covenant by the creditors that they cr^[^„ 

would release their respective claims to the debtor, and whose 

debts are 

a proviso that, in case any creditor whose debt should intended to 
amount to £100, or any two creditors whose debts should fuif do not 
amount to £150, should not execute within three months, «^«<^^*«- 
the deed should be void, and A and B the judgment ^^^^fj'. 
creditors (whose debt exceeded £150) did not execute the 
deed within the time required, it was held, that the deed 
was not thereby rendered void, the intention being that 
those creditors only who were to receive a composition 
under the deed were to execute it (&). 

Although, however, there has been no default on the Cases 
debtor's part, if it appears from the clear intention of the yiso held 
parties (c), or the express terms of the proviso, that the ggj^***^*" 
creditors are to be bound by the arrangement only in a 
certain event, then they will be discharged from their 
agreement by proof that the event has not happened. 
Accordingly, where the plaintijBT executed a deed of com- Proviso 
position which contained a proviso, that, in case aU the creditors 
creditors did not accede to the terms therein arranged ^^^ 
within a given time, it was to be void ; and one of the 

(a) Small v. Marwood, 9 B. & C. 300. 
(6) Wdh V. Oreenhill, 6 B. & Aid. 869. 

(c) Enderhy v. CordeVy 2 C. & P. 203 ; Johnson v. Baker^ 4 B. & 
Aid. 440 ; Re Semple, 3 Jo. & La. 488. 
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creditors refused to execute the deed or accede to the 
arrangement, but received from the defendant a sum in 
full satisfaction of his demand, it was held that the 
plaintiff was not precluded from suing on his original 
demand (a). But, where there was a similar proviso, and 
a creditor, who had notice that all the creditors had not 
executed the deed within the time fixed, had endeavoured 
to obtain payment of a dividend out of the property- 
assigned, it was held that the deed was voidable only, and 
that he could no longer elect to avoid it (&). 

Where it is the debtor himself who is in default, the 
inducement to uphold the agreement for his benefit is 
taken away, but in such a case the leaning of the Oourtd 
is, to construe a proviso, that the deed shall be void in 
the event of the debtor's failure to do a specified act, to 
mean, not void absolutely, but voidoible at the election 
of each creditor as regards himself {c) ; and it seems that 
no creditor could elect to treat it as void after taking a 
benefit under it with notice of the default, though a subse- 
quent default would give the creditor a fresh right of 
election {d). The reason of the decision was clearly stated 
by Parke, B. ** The material question was whether the 
deed, in case of a neglect (by the debtor) to effect or keep 
alive a policy on his own life for £1500, was absolutely 
void as to all the parties, and incapable of being con- 
firmed, or only void as against the plaintiff, if he should 
so elect. Our opinion is, that the latter is the true con- 
struction, by reason of the absurd consequences which 
would follow if the defendant, against the consent of the 



(a) Spooner v. Whiston, 8 J. B. Moore, 580, 
(6) Dunn v. Wyman, 51 L. J. Q. B. 623. 

(c) Hyde v. Watts, 12 M. & W. 254. 

(d) lb, ; cf, Dunn v. Wyman, u, s. ; Watts v. Hyde, XI L. J. Chy. 409. 
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other parties, who had all an interest in the continuance 
of the indenture, and to whom it gave benefit as well as , 

to the defendant, could avail himself of his own wrong, 
and absolve himself and the trustees from liability on 
their respective covenants. We think, therefore, that 
this case falls within the principle of the numerous 
authorities cited, and that the indenture was void only 
as to the plaintiff and others if they should choose 
to make it so; and it may be that the plaintiff could 
not, after taking the benefit under the deed, so elect 
in respect of any prior breach of the proviso or con- 
dition." 

In Hyde v. Watts (a), where these remarks occur, it was ^yde r. 
held, at law, that the defendant having made default in 
the duties imposed on him by the agreement, the proviso Solicitor 
for the avoidance of the deed came into operation, and the dnt/to^°^ 
plaintiff could elect to avoid the deed. But, in Equity (6), JfJ^^^^ 
— ^it appearing that there had been a secret agreement allowed to 

wv oniorce 

between Hyde and Watts, by which Hyde bargained to proviso for 
receive payment of his debt in full, and that Hyde, who *^°* "^^' 
had acted as solicitor to Watts in the preparation of the j^^j^' ^* 
deed, had not explained that the release was binding on 
him (Hyde) notwithstanding such agreement, and that 
he might be remitted to his original rights by Watts* 
default in performing the stipulations contained in the 
deed — Knight Bruce, V.C., held that Hyde could not 
be allowed to take advantage of the debtor's default, 
which would be tantamount to taking advantage of his 
own wrong, and restrained him from proceeding with his 
action at law. 

(a) 12 M. & W. 264. 

(6) 8uh nom. WaiU v. Hyd^, 2 Coll. C. C. 368. 
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'Void* Q^e same ocmstmction, namelj, that ' yoid ' means 

' Toidable/ < Toidable/ was put upon a similar proyiso in Hughes 
Hugknr. T. Palmer (a). A composition deed was executed, by 
which the debtor, T. H. P., and the defendants jointly and 
seyerally covenanted to pay to the plaintiff, as trustee 
for the creditors, a composition on T. H. P.'s debts by 
three instalments, and the creditors released their debts, 
subject, however, to a proviso that in case default should 
be made in the payment of any of the instalments, or 
in case, before the composition should be fully paid to 
the plaintiff, the debtor should be adjudicated bankrupt, 
or make or attempt to make any assignment of his estate 
for the benefit of his creditors, or any different arrange- 
ment with them, ''then these presents, and the release, 
and every other clause and provision herein contained, 
shall be thenceforth at an end and void," and the creditors 
should be at liberty to sue for their debts, less what they 
had received for them under the deed or otherwise. After 
payment of the first instalment the debtor became bank- 
rupt on his own petition. The second instalment having 
become due, the defendants refused to pay it, on the 
ground, that by the bankruptcy the proviso came into 
operation and they were discharged from their covenant. 
The trustee brought this action for the second instal- 
ment. None of the creditors had elected to treat the 
deed as void, nor had any of them proved under the 
bankruptcy, and after the adjudication they met and 
resolved that they would not treat the deed as void against 
the sureties, but would hold them jointly and severally 
liable to pay the balance of the composition. It was held 
by the Court (Willes, Byles, and Keating, JJ.) that the 

(a) 19 C. B. (n.8.) 393. 
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defendants conld not avail themselves of the proviso as a 
defence, and that the deed was not void, but voidable 
only at the election of the creditors (a). 

It should be observed that a creditor may be remitted Avoidance 
to his original rights by a svlmquent material alteration of Lttenai^ 
the deed. Thus in Fazakerly v. M' Knight (b) there had been !l^^„* ^^^o- 
in October, 1854, an account stated between the plaintiff nsed filling 
and the defendants which shewed that the defendants were 
indebted to the plaintiff in the sum of £337 1«. lOd., and "^'^^^ 
the defendants accordingly accepted a bill at six months, '^^'»^*^- 
drawn on them by the plaintiff, and payable to his order. 
Subsequently, the defendants supplied goods to the 
plaintiff to the amount of £142 9^. Id. In January, 1855, 
the defendants were in difficulties, and entered into an 
arrangement for payment of a composition of 10s. in the 
pound, and a deed was executed which was to operate as 
a release as against any creditor suing. At the time the 
plaintiff executed the deed, a blank for the amount of his 
debt was left in the schedule ; this blank was subse- 
quently filled up, without the plaintiff's authority, by the 
insertion of the sum of £337 Is. lOd. The plaintiff sued 
on the bill giving credit for the sum of £142 9s. 7e2., and 
relied on the avoidance of the deed by the unauthorized 
alteration. The jury having found that the intention of 
all parties was, that the release should operate only on 
the balance of the debt due to the plaintiff, after deducting 
the sum due from him, and a verdict having been given 
for the plaintiff for £200, the Court discharged a rule 

(a) That the guarantor of a composition by a separate instrument 
will still remain liable, when the creditors are remitted to their original 
rights by reason of default, see Glegg v. Qilbey, 2 Q. B, D. 6, and 
2 Q. B. Div. 209. 

(6) 6 E. & B. 795, 

G 2 
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to enter a yerdict for the defendants, holding that the 
nnanthorized alteration of the deed contrary to the inten- 
tion of the parties avoided it (a). 
s^au: Bat, where in the deed, when executed, there was a 

authorized 

aitentkm. blank opposite the name of one of the creditors, which it 
Hwdmm r. VHis intended should be filled up by the insertion of the 
amount due to him (which had then not been ascertained), 
and the amount was inserted on the following day in the 
presence of (he ddtor and creditor, the Court held that the 
deed was not invalidated thereby (b). 
Immaterial And SO, where the plaintiff executed an assignment 

alteraiioii. , , 

for the benefit of his creditors, which purported to be 
suvDord. between the plaintiff of the first part, the trustees of the 
second part, and '' the several other persons whose names 
and the amounts of whose debts were set out in a schedule 
thereunto annexed, being creditors of the plaintiff" of the 
third part, and there was no schedule to the deed at the 
time of its being executed by the plaintiff, but at the 
time of its production it had a schedule annexed, con- 
sisting of the signatures of the creditors themselves, 
some of which had been erased, and others had no sums 
set against them, the Court held that the deed was not 
avoided thereby, so as to prevent the property pissing to the 
trustees hy the assignment, though it would have been 
otherwise if the schedule had been referred to to show 
whai passed by the deed (c). 

(a) See also Hibblethwaite y. McMarinCy 6 M, & W. 20a 
Q>) Hudson y. BeveH, 5 Bing. 368. 
(c) WegtY.8tetffard,HU.&W.47. 
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CHAPTEE VII. 

The Amount and Natxtbb of the Debt in bespeot of 
wmoH A Cbeditob is taken to have aooeded. 

When a creditor has acceded to an arrangement, a ques-^ 
tion sometimes arises whether he is to he taken to have 
acceded in respect of the whole of his deht or of a portion 
only. 

We will consider, in the first instance, the cases in Aithoagh 
which the amount of the deht, in respect of which the dSI>^"n.° 
creditor accedes, is specified in the ap;reement. Although ■®^®^ ^^ ^ 

, , agreement, 

the debt he thus specified, the creditor will he taken to creditor 
haye acceded in respect of all debts owing to him (a). all debts. 

In Holmer v. Viner (b) the defendant executed an HdmerT. 
assignment of his property for the benefit of his creditors '^* 
at large. The plainti£f was appointed one of the trustees, 
and the deed was executed by the rest of the creditors. 
At the time of executing the deed, the plaintiff held two 
acceptances of the defendant, which had then nine 
months to run, and the defendant was also indebted to 
him in the sum of £81 for goods sold. The plaintiff 
claimed for neither of the acceptances under the deed, but 
signed only as a creditor for the £81. Two years later the 

(a) But see Payler v. Homershamy 4 M. & S. 423 (it{fra, p. 86), and 
the exceptions, post, p. 91 seq, 

(b) 1 Esp. 132. 
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drawer of the bills became bankrupt, and the plaintiff then 
sned the defendant^ but his action was dismissed. Lord 
Eenyon holding ** that it was not to be allowed that a 
party, having several demands against an insolvent person, 
should split those demands and come in under the com- 
position-deed for part, and sue for the remainder at a 
subsequent time — that suu^h would he a fraud upon the other 
ereditorsy' a ruling which was upheld by the CSourt of 
King's Bench. 

So again, where the defendants, who were creditors of 
the debtor for the sum of £3431 15^. 9d., in acceding to a 
composition agreement, a>t the debtors suggestion under- 
stated their debt at £1531 16s. (kZ., but, under a private 
agreement, received promissory notes for the composition 
on the whole of their debt and bonds for the balance ; on a 
bill being filed by the debtor and a creditor, for delivery 
up of the bonds and return of the composition paid on the 
difference between the scheduled debt and the actual debt. 
Lord Alvanley, M.B., ordered the bonds to be delivered 
up, and held that until all the creditors were satisfied the 
defendants could not receive anything beyond a dividend 
on their scheduled debt, but reserved the question whether 
as against the debtor they might thereafter be entitled to 
a dividend on the balance of their debt (a). 

In Payler v. Homersham (fe), however, where the deed 
contained a recital, that the defendant stood indebted to 
his creditors in the several sums set to their respective 
names, which was followed by a general release, it was 
held that the release was restricted by the recital, and the 
plaintiff, who had executed the deed, was allowed to sue 

(a) Eastabrook v. Scott, 3 Ves. 456. 

(b) 4 M. & S. 423. See also Bead v. Wrout, 9 L. J. (n.s.) Q. B. 4 ; 
infra, p. 88. 
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on a bond, the amonnt of which was not included in the 
8um set against his name ; but this case only established 
that a fi^eneral release may be restricted by a particular 
recital, Ld the question wL not argued on Ihe ground of 
public policy. 

Due prominence was given to this last view of the General 
question in Britten v. Hughes (a). Here the plaintiff, restricted 
who held two bills drawn by the defendant, one for £4j0 ^^ "Jf^^ 
and the other for £156 19«. lUeZ., executed a composition ^^^^^ ^ 
agreement, containing a general release to the defendant Hughes. 
and also a schedule, in which was set out the amount 
owing respectively to the creditors executing. At the 
request of the defendant (who expected that the acceptor 
would pay the bill for £400), the sum of £156 19«. IQd. 
only was put opposite the plaintiff's name in the schedule, 
but the other creditors were not aware that the plaintiff 
held the bill for £400. On his subsequently bringing 
an action on this last-mentioned bill, it was held by the 
Court of Common Pleas (Best, C.J., Park and Burrough, 
JJ., dissewtiente Qttselee, J.), that he could not sue upon 
it. Best, C.J., after commenting on the authorities, Best, c.j. 
said: "Without the authority of cases the principle 
is clear that, upon a composition-deed, all the parties 
are supposed to stand in the same situation, and if 
there is any one of them who refuses to do so, he must 
announce it at the time. The plaintiff here says he will 
take 10s. in the pound; the others probably esteem it 
useless to stand out after that ; and if they suppose the 
plaintiff signs for the whole of his demand, when such is 
not the fact, they are not in a condition to form a correct 
judgment on the subject. Independently, therefore, of the 
terms of this deed, if we decide in favour of the plaintiffs 

(a) 5 Bing. 460. 
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olaim, we shotdd establish a mle which would lead to 
great frand in the execntion of composition-deeds . » • If 
reservations like this be allowed, no man again will agree 
to a deed of composition. Such transactions are neces- 
sarily vherrimae Jidei, and no engagement can stand 
which has been withheld from the knowledge of the 
whole body of the creditors, and which it would haye 
been material for them to know " (a). 

So, in Margetson y. AitJcen (5), where the plaintiff, as 
indorsee, sued the defendant as indorser of three bills of 
exchange, and the defence was that after the bills had 
been giyen, bnt before two of them became due, the 
defendant had compounded with his creditors and the 
plaintiff had executed the composition-deed, his debt 
being stated at £27, which did not include any of the 
bills. It appeared that, at the time of the composition, 
the bills which had not become due were not in the 
plaintiffs hands, having been indorsed over by her; Lord 
Tenterden held that the plaintiff was barred as to the bill 
she then held, but not as to those that were out- 
standing (c). 

But in Bead y. Wrovt (d) the plaintiff was the holder of 
a promissory note of B. W. for £536, and also of a joint 
and several promissory note of B. W. and F. W. for 
£1000, B. W., by deed reciting that he was indebted to 
the creditors, parties thereto, ''in the sums set against 
their respective names," assigned his personal property to 
trustees for the benefit of his creditors, and the creditors 
purported to release him in general terms. The plaintiff 

(a) (y. per Martin, B., in Teed v. Johnson, 11 Ex. 842, 846. 
(h) 3 C. & P. 338 (nisiprius). 

(c) Cf. Seager v. JBiUington^ 5 C. & P. 456 ; but see Hancock v. 
C7ay, 2 Stark. 100. 

(d) 9 L. J. (n.b.) Q. B. 4. 
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executed the deed, and the sum of £536 was set against 
his name. It was held that the release was restricted by 
the recital, and did not prevent the plaintiflf from suing 
the two makers on the note for £1000, the Court holding 
there conld have been no fraud on other creditors (a). 

Since a creditor who accedes in respect of a debt of a a fortiori 
specified amount is taken to have released all claims ^0^^^**^*^^ 
against the debtor, unless an agreement to the contrary ^^^ ^^^^ 

where 

was known to the other creditors, it follows a fortiori^ amount of 
that where a creditor signs withotU specifying the amov/nt specified.** 
of his debt he releases his whole demand. 

Thus, where the plaintiff, who had a claim against the Harrhy r. 
defendant on a promissory note, of which the defendant ^"'^* 
was maker, and also for goods sold, executed a compo- 
sition-deed but declined to set the aimount of his debt 
opposite his name, saying he expected the note (which 
was not then due) to be paid, he was held bound by the 
composition to the amount of his whole debt, and on 
his bringing an action on the note he was nonsuited, and 
a rule to set aside the nonsuit was refused (&). 

The converse of this is also true, namely, that where Conversely 
the creditor executes the deed leaving the amount of his ^ceding 
debt blank he is-entitled to a dividend on the whole of his J^^jj**"* 
debt (c) ; and where there was a covenant by the trustee entitled to 

dividend on 

to pay the composition to the creditors '^ upon the debts set whole of 
opposite their respective names in the schedule," it was " * ** 
held, that a creditor, against whose name no sum was put, 

but of the amount of whose debt the trustee had notice. Whether 

could sue the trustee on the covenant (d). In Graham v. debt^Lcer- 

tain«d or 
not. 

(a) See further Blackstone v. WUsoUj 26 L. J. Ex. 229. 

(b) Harrhy v. Wdly 1 B. & Aid. 103. 

(c) Qraham v. Ackroyd, 10 Ha. 201. 

(d) Daniel v. Saunders, 2 Chitt. 564. 
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Graham t. Achrotfd (o) the plaintiffis were creditors of Bawson for an 
^ ascertained sum of £1974, and also on acceptances given 
by them to Bawson, on goods shipped by him through 
them as his factors on a del credere commission. Bawson 
executed an inspectorship deed, which contained a recital 
that he was indebted to the creditors parties thereto in 
the several sums set opposite their respectiye names, and 
by which he covenanted to assign his property to the 
defendants as inspectors for rateable distribution among 
his creditors, and the creditors covenanted not to arrest 
or impede him. At this time several of the acceptances 
were still undue, and the goods in respect of which they 
were given remained unsold. The plaintiffs gave the 
defendants notice of their ascertained debt, adding that 
this was quite independent of what might be due to them 
on the general account, which they could not estimate until 
the goods were nearly all sold, and they insisted on being 
at once admitted as creditors for £1974 and receiving a 
dividend thereon. The defendants accordingly admitted 
their claim to that extent, and the deed was sent for the 
purpose of being executed by the plaintiffs (as was 
alleged by the defendants) in respect of the £1974 only. 
The plaintiffs executed the deed generally, and returned 
the deed, claiming to have a dividend reserved on their 
unascertained debt. The dividends were paid to the 
plaintiffs in respect of their admitted claim. The 
plaintiffs, claim on the balance of accounts was gradually 
reduced, by remittances from the foreign houses of the 
proceeds of the goods which had been sold, and when all 
the goods had been sold, the plaintiffs, giving credit for 
the proceeds, claimed to be admitted as creditors for a 
balance of £5848, and to receive dividends thereon. 

(a) 10 Ha. 192. 
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Tnrner, Y.O., held, that the plaintiffs having executed the 
deed without limit were entitled to all the rights ineident 
to such execution until it was set aside (a) ; and that the 
plaintiffs were none the less entitled to the dividend on 
the halance of the account, hecause the amount was not 
ascertained, the question being, not whether the debts 
were intended to be specified in the schedule, but 
whether the provisions of the deed were intended to 
eltend only to debts, the amount of which was so specified ; 
which he thought was not the case. 
There are, however, some exceptions to the rule that fxceptums, 

' *^ . . .1. Creditor 

a creditor who accedes to a composition agreement is will not be 
taken to have acceded in respect of all claims. 1;"^ J^ 

First, he will not be held to have released a claim <5«<^e^J«» 

' respect of 

of which (though it existed at the time) he was then cia»m of 
ignorant and which he could not have contemplated was 
releasing. Accordingly, where the plaintiffs brought an *^°**'*" • 
action for the wrongful conversion of certain indigo Edwards. 
warrants, and the defendants pleaded a release executed 
by the plaintiffs subsequently to the acts complained of, 
a replication that the plaintiffs, at the time of the exe- 
cution of the release, were ignorant of the defendants' 
wrongful acts, and executed the release intending it to 
extend only to a debt due from the defendants to them, 
was held a sufficient answer to the release Qi). 

Secondly, where a person who accedes to the arrange- 2. Partner- 
ment has two debts owing to him, one in his individual private 
capacity and the other as a member of a partnership, it ^^^^* 
seems that in the absence of evidence to the contrary he 
will be taken to have released only his private debt {c), 

(a) Cf, Lancaster v. Elce^ 31 Beav. 328 ; and see post, p. 1 69. 
(6) Lyall v. Edwards, 30 L. J. Ex. 193. 

(c) Bain v. Cooper, 9 M. & W. 701, per Lord Abinger, C.B., p. 707, 
and cf. Ex parte Kirk, 5 Chy. Div. 800. 
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LnnyonT. A case almost the converse of the preceding, though 
closely alan to it in principle, is to be fonnd in Lanyon y. 
Davey (a). The plaintiff in that case was the purser of a 
mine, in which the defendants held shares. Funds being 
required for carrying on the mine, it was suggested at a 
meeting of the shareholders, that the shareholders should 
give the plaintiff a promissory note for £600, by the deposit 
of which he should obtain the necessary funds. Two share- 
holders refused to sign the note, but the defendants did 
so. The plaintiff raised money on the note and applied 
the proceeds in paying the workmen. Subsequently, a 
meeting of the shareholders and creditors of the mine was 
held, at which it was resolved that an assignment of the 
mine should be made in order to sell it and pay the debts. 
The plaintiff claimed to come in as a creditor in respect of 
the " moneys borrowed to pay the workmen, which he had 
raised on his notes of hand.'' Some objection was made to 
this claim on the ground that this was not a debt due 
from the whole body of the adventurers but only those 
who had signed the note ; but this objection was waived, 
and the plaintiff executed the deed. The deed was 
expressed to be between all the adventurers of the first 
part and the several persons whose names were thereunto 
subscribed ''as creditors of the several other persons 
thereinbefore described of the first part as adventurers, 
for supplies to and debts incurred by them for or in 
respect of the same mine, to the amounts set opposite 
their respective names " of the second part, and after 
reciting that the shareholders had, in the prosecution of 
the mine, incurred debts thereon, with the persons parties 
thereto of the second part, the mine was thereby con- 

(a) 11 M. & W. 218. 
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veyed in trnst for those creditors, and it was provided 
that no action shotUd he brought hy any of the persons^ 
parties thereto of the second party against ally any, or either 
of the persons, parties thereto of the first party for the 
recovery of any debts due or owing upon the said mine, or in 
anywise relative thereto, and that if any snch action was 
brought the deed might be pleaded as a release. The 
amount of the note and interest thereon was placed 
against the plaintiff's signature. The plaintiff having 
brought an action against the defendants as makers of the 
note, they pleaded the deed as a release, averring that the 
plaintiff signed it as a creditor of the parties thereto of 
the first part in respect of the note, an averment which 
was traversed by the replication. The Court (Parke, 
Alderson, Gurney, and Bolfe, BB.) held that the plain- 
tiff must be taken to have signed the deed in respect of 
his claim for the advance of the money raised upon the 
note, and not in respect of his claim upon the note itself. 
Parke, B., observed, in his judgment, " The plaintiff had an P*rke, B. 
undoubted claim upon the note against the seven persons 
who signed it, but against no others : he had also a claim 
against all the shareholders for the money advanced by 
him for their use, to pay the workmen, if they all had, 
either expressly or impliedly, sanctioned that advance: 
and his claim at this meeting was evidently based upon 
the latter right. It is said, however, that he executed the 
deed as a creditor in respect of the note : but the whole 
frame of the deed excludes such a supposition, while it is 
altogether consistent with the idea that it was executed 
in respect of the money lent. Standing in the condition 
£ have mentioned, he must have signed the deed for 
the debt which he would have against all, if all autho- 
rized it, not. for the note, on which he could not possibly 
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Pkrie, B. htLYe any remeij except against the parties wbo made it. 
The deed admits nobody to sign hat those who are 
ereditors ol all ike advenhirert; we mnst therefore take it 
that the plaintiff signed for the debt of alL Wkdher his 
remedy ontkenoiefaih in eanwequeneey or is reserved to him^ 
is no question on these pleadings." 
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CHAPTEE VIII. 

How FAR Assignments for the Benefit of Creditors 
ARE reyooable; and the right of Creditors to 

ENFORCE THEM. 

It has been established by a long train of decisions that Assign- 
an assignment of property to trustees for the payment of ^:^tlt 
debts of the assignor, witlumt the knowledge or concv/rrence of madf **" 
the creditors, is a revocable direction by the assignor as to without 
the mode in which he wishes his own property to be applied knowledge 
for his own benefit, and that the creditors named are not rence 
constituted cesttds qvs trustent, and cannot claim to have '®^®^*^^®- 
the trusts of the assignment executed, either against the 
debtor himself or the trustee (a). 

The principle underlying the decisions is clearly stated Principle 
by Lord Cranworth in Synnc^ v. Simpson (ft). " They doctrine. 
proceeded on the principle that, where a person who is 
indebted makes provision for payment of his debts by worth, 
vesting property in trustees for the purpose of discharging 
them, but does so behind the backs of the creditors and 
without communicating with them, the trustees do not 
become trustees for the creditors. The arrangement is 

(a) Walvn/n v. CoutUy 3 Mer. 707, and per Sir C. Pepys, M.R., in 
Bill V. Cureton, 2 My. & K. 509; Oibbs v. Glamis, 11 Sim. 584; 
Johns V. JameSj 8 Chy. Div. 744. 

(6) 5 H. L. C. 121, at p. 133. 
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Lord Cran- One snpposed to be made by the debtor for his own con- 
venience only ; it is as if he had put a sum of money into 
the hands of an agent with directions to apply it in pay- 
ing certain specified debts. In such a case there is no 
privity between the agent and the creditor. The debtor 
may at any time revoke the authority given to his agent, 
and may recall the money placed in his hands. The agent 
is the agent exclnsively of the debtor, not of the creditor. 
No action could be maintained against him by the credi- 
tor ; there is no privity between them. The same prin- 
ciple precisely applies, where the debtor, instead of placing 
money in the hands of another, with directions to apply it 
in discharge of his debts, conveys real estate to him in 
order to its being converted into money by sale or mort- 
gage, so that the money raised may be appUed in dis- 
charge of debts. The person in whom real estate is so 
vested is a trustee, not for the creditor, but for the 
debtor. When, in pursuance of his trust, the trustee sells 
and pays the creditor his demand, he does so in pursuance 
of the directions given him by his principal, the debtor, 
from whom he has received the property — not in discharge 
of any duty which he owes to the creditor ; the debtor 
is alone the person to whom the trustee is to look. The 
debtor may regulate the disposition of the property as he 
thinks fit ; may order the proceeds of it to be applied in 
discharge of his debts, and may then revoke these orders, 
and give fresh directions, without regard to the interests 
of those for whose benefit the prior orders would have 
operated " (a). 
Garrard t. Thus, in Oo/trard V. Lord Lauderdale (6), property was 

Zord 

Lauder- (a) Cf. per Sir J. Leach, M.R., Acton v. Woodgate^ 2 My. & K. 

^'^^ 495. 

(b) 3 Sim. 1. ; afiOrmed on ai^)eal by Lord Brougham, 2 Buss. & My. 

451. 
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assigned to trustees by a deed, to which certain scheduled Creditor 
creditors were expressed to be parties ; they, however, to a«S 
neither executed it, nor were privy to its execution. Shad- ™«'** 

*^ cannot 

well, Y.O., held that one of the scheduled creditors could claim 
not enforce the execution of the trusts of the deed — a ©f trust. 
decision which was upheld, on appeal, by Lord Brougham. 

So, in the recent case of Johns v. James (a), a debtor had Demurrer 
conveyed all his property to the defendants, upon trust to *^^°^®*^- 
pay a debt due to themselves and all other debts due from '^J^J' 
the assignor, including a debt due to the plaintiff, and the 
defendants had realised the property, and alleged that they 
had expended the whole of the proceeds in discharge of some 
of the assignor's debts, but had paid nothing to the plain- 
tiff ; the plaintiff having brought an action, for an account 
and the execution of the trusts of the deed, including pay- 
ment of his own debt, but not having alleged in his state- 
ment of claim that the assignment had been communi- 
cated to him, it was held that a demurrer to this claim 
must be allowed. 

In Oarrard v. Lord Lauderdale (b) the Vice-Chancellor Secus: 
in his judgment intimated that, if the execution of the J^^gt^com- 
deed had been communicated to the creditors (which was ™«n»cated 

to credi- 

disputed), this would make no difference. This pro- tors. 
position, that a communication to the creditors of the 
existence of such a trust, would not defeat the power 
of revocation by the debtors, was considered by Sir 
John Leach, M.B. (c), who observed thereon : " It 
appears to me that this doctrine is questionable, because 
the creditors, being aware of such a trust, might 
be thereby induced to a forbearance in respect of their 

(a) 8 Chy. Div. 744. 

(6) 3 Sim. 1, at pp. 12, 13. 

(c) Acto7i V. Woodgate^ 2 My. & K. 495. 
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claims which they would not otherwise have exercised." 
The same Tiew was taken by Lord St. Leonards in 

Lord St. Browne y. Cavendish (a), who said: ^'I do not mean 
to bind myself to hold that, in every case, a repre- 
sentation to a creditor will give him the benefit of 
the tmst. It mnst depend on the character of the repre- 
sentation and the manner it is acted on. On the other 
hand, I should be sorry to have it understood, that a man 
may create a trust for the benefit of his creditors, com- 
municate it to them, and obtain from them the benefit 
of their lying by until perhaps the legal right to sue was 
lost (5), and then insist that the trust was wholly within 
his own power." The question is now settled in favour 
of the view maintained in these last two cases, and the 
present law is well stated by Lord Cranworth in Synnot v. 

Lord Cran- Stmpson (c) I — '* The caso is obviously different when the 

worlii« 

creditor is a party to the arrangement ; the presumption 
then is that the deed was intended to create a trust in 
his favour, which he therefore is entitled to call on the 
trustee to execute. So, even though he be not made 
a party, if the debtor has given him notice of the ex- 
istence of the deed, and has expressly or impliedly told 
him that he may look to the trust property for payment 
of his demand, the creditor may thereby become a cestui que 
trust, and may acquire a right as such, just as if he had 
been a party and had executed the deed" (d), 

A communication by the trustee to the creditor may 

(a) IJ. & La. 635. Cf, the remarks of Wigram, V.C., Kirwan v. 
Daniel, 6 Ha. 499, and per Turner, V.C., in O'Brien v. OsborUy 16 
Jur. 960. 

(6) See Nicholson v. Tutin, 2 E. & J. 18, ante, p. 13. 

(c) 5 H. L. C. 121, 138. 

(d) See also Lord Cranworth's remarks in Mackinnon v. Stewart, 1 
Sim. (n.s.) 89. 
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render the deed irrevocable. Tlins, where a debtor Communi- 
executed a deed of assignment of all his property to TJ^^Jl 
a trustee (who was not a creditor) in trust for such of his ^^Jj^der 
creditors as should come in and execute the deed, and one the deed 

irrevoc- 

of the creditors, after an agent for the trustee had taken able, 
possession, applied to the agent for an explanation, and, norland v. 
upon receiving one, expressed himself satisfied, and took ^'"^^ 
no step to obtain payment of his debt, either under the 
assignment or independently of it, it was held, that what 
had taken place was sufficient to constitute the creditor 
a cestm que trust, and that the deed thereupon ceased to 
be revocable (a). But in Comthwaite v. Frith (b), S., on ^o*^ 
going abroad, assigned property to F. upon trust for Frith. 
realisation and collection, and for payment of his debts 
(giving F. large discretionary powers), and for payment 
over of the surplus to S. The plaintiff, who claimed to be 
a creditor of S., was referred by him to F., and some 
correspondence ensued between the plaintiff and F. in 
relation to his claim, but it was held that there had been 
no such communication by F. to the plaintiff as would 
constitute the latter a cestui que trust. Knight Bruce, V.O., 
in giving judgment, pointed out that by the deed nothing 
more was effected than the creation of a general agency, 
and, that there had been no act or conduct on the part of S. 
which could have converted the instrument into a deed of 
trust in favour of creditors; he doubted whether by 
reason of any conduct of F., independently of S., the 
property comprised in the document could become liable 
to the claims of creditors ; but, without deciding that, he 
held, on the facts, that nothing which had taken place had 
given the plaintiff an interest. The result of this case 

(a) Earla/nd v. Binks, 15 Q. B. (n.s.) 713. 
(h) 4 De G. & Sm. 552. 

H 2 
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seems to be, that, in order to constitute a creditor 
a cestm que trust, and to render the deed irrevocable, the 
communication made by the tmstee to the creditor must 
be such as amounts to an agreement, by the party directed 
to pay with the creditor that he ^U pay Um, or a 
representation, that he holds the money as agent or 
trustee for the creditor. The doubt suggested, as to the 
power of the agent to constitute a creditor a cestui que 
trusty seems groundless, for, as between the agent and the 
creditor, if the agent had made such a representation, 
and it had been acted on by the creditor, the agent 
would be estopped from disputing the truth of his repre- 
sentation ; and, as between the agent and' the debtor, if 
the agent had so far acted on the directions given him, as 
to render him liable to the creditor, the debtor would not 
be allowed to recall or vary his directions to the prejudice 
of the agent (a). 

Where A. and B., father and son, executed deeds for 
the conveyance of some of their family estates to trustees, 
for sale and for payment of the debts of A. (including 
inter alia a debt due to D. as trustee for an infirmary), 
and D. (who had some legal interest in the estates) was 
a party to the conveyance and executed it, it was held, 
that the trust, in favour of D. and the infirmary, was 
irrevocable ; and the House of Lords declined to regard 
D.'s execution as merely that of a necessary conveying 
party, especially having regard to the fact, that he had 
not entered up judgment on a warrant of attorney, which 
had been given him, at the time of the execution of the 
conveyance, in substitution for two earlier warrants of 
attorney on which he had entered up judgment ((). 

(a) And oeep&r Kindersley, V.C, Latvrence v. Campbell, 7 W. B. 170. 
(h) Montefiore v. Browne^ 7 H. L. C. 241, 



Bight to enforce trust 101 



Where the deed has become irrevocable as to creditors Creditors 
by their execution of it or its commTinication to them, so force u-'ust 
as to render them cestuis que trusteniy they of conrse hare ^^j^j"®^^ 
the ordinary right of cestvh que trustent to enforce the through 
execution of the trust (a). Where, however, the deed has cation. 
become irrevocable by other circumstances, there seems 
no reason, why any shifting right of the owners, as 
between themselves, should give the creditors a claim, 
which the law denied them at the inception of the 
trust (6). 

A curious case, in which the creditors, parties to an SemhU, 
assignment, were held entitled to enforce the execution ofc^q.^t.* 
of the trust, almost contrary to the terms of the in- to enforce 

" ^ execution 

strument creating it, is found in Cosaer v. Badford (c). of trust 
The debtor, W. H., assigned property to the de- excluded, 
fendant as trustee, upon trust for sale and (inter alia) Cosserr. 
payment of debts due to certain creditors, parties to the 
deed, and other creditors who might execute it ; '^ yet so, 
nevertheless, that the trustee should have full discre- 
tionary power and authority to apply the said moneys, 
or any part thereof, from time to time in paying or satis- 
fying either wholly or partially any one or more of the 
said creditors the amount of his debt in preference or 
priority to any other or others of the said creditors." 
There was a trust of the ultimate surplus for W. H., and 
it was declared " that nothing therein contained should 
operate to subject charge or make liable the premises 
thereby assigned to or with any debt the payment 

(a) Fer Lord Cranworth, Synnot v. Simpsoriy 5 H. L. C. 139, 
quoted arUCy p. 98. 

(b) See and compare OMs v. Glamis, 11 Sim. 584, and the judg- 
ment of Lord St. Leonards in Synnot v. S%mp80\if u. s., p. 121, with 
the judgment of Lord Cranworth, ib, 

(c) 1 De G. J. & S. 586, 
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whereof was intended to be thereby proyided for, or to 
give the person to whom any sudi debt was owing (other 
than certain incumbrancers) any right of action or 8uit, 
or any lien charge or demand, on account of such debt 
npon or against the said premises respectively ^ or the said 
W. H. or the defendant, or the trustee for the time heing^ 
The deed was executed by the trustee, two incumbrancers, 
and four simple contract debtors; of whom the plaintiff 
was one, and the plaintiff subsequently received from 
the trustee a payment on account of his debt. A 
bill filed by the plaintiff, on behalf of himself and all 
other creditors entitled to the benefit of the deed, for 
accounts and the execution of the trusts, was dismissed 
by Page Wood, Y.C., but on appeal a decree was made, 
the Court (Enight Bruce, and Turner, L.JJ.) holding, 
that the trustee had not, on the true construction of the 
instrument, a power of excluding, but only of preferring, 
and that the declaration was not intended to depriye the 
parties of all remedy against the trustee for breach of 
trust, but that the deed should not give the creditors any 
new right against the trustee or the debtor personally. 
Assign- In Griffith y. Bicketts (a) the question was raised, but 

rnent 



though Jiot decided, whether, when a conveyance for the benefit 

iTto one^'* of Creditors has become irrevocable as against particular 

creditor creditors, by reason of its having been communicated to 

rerocabie them, it cau still be revoked as to the surplus after satis- 

others. ^J^^S ^^^^ creditors. This question had been answered 

JcUm T. in the affirmative, by anticipation, in Acton v. Woodgate Q>) ; 

** * for, in that case, there was a trust deed in favour of all the 

creditors (including certain post obit creditors) of which 

the defendants {who were creditors) were trustees, and the 

(a) 7 Ha. 307. 

{h) 2 My. & K. 492. 
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settlor afterwards by a second deed directed the tmstees 
to exclude the post obit creditors, which the Court held he 
was entitled to do. This, as was pointed out in Johns v. ^^^^? ®^ 

' "^ expression 

James (a), was not, strictly speaking, a revocation of the that deed 

■„- is revoo" 

first deed. ''You cannot revoke the deed and get the able. 
money out of the hands of the trustee until, at all events, j^^^^ i^j^ 
you have satisfied all the charges and expenses he has 
incurred, and any right he has acquired in the property (6). 
It is not a revocation of the deed, but it is a revocation of 
the directions given by the deed to the assignor's agent 
as to what he shall do with the proceeds '' (c). These 
remarks should be borne in mind in considering the case 
of Siggersy. Evans (d), where it is laid down broadly, that Siggers ▼. 
where the trustee, to whom an assignment for the benefit 
of creditors is made, is himself a creditor, the assignment 
is not revocable after it has been communicated to him. 
In that case the question was simply, " whether, where James, l.j. 
the trustee to whom the property was conveyed, and in 
whom the legal right to the property was vested, was 
himself a cestv/i que trusty or a person interested in the 
deed, an execution creditor was entitled under those cir- 
cumstances to say, that the whole thing was void as 
being a violation of the statute 13 Eliz., that there was 
no property conveyed to the trustee at all, and that 
therefore the execution creditor could take the pro- 
perty " {e). 

Since the decision of the case of Johns v. James (/), in 
which the trustee was a creditor, the question must be 

(a) 8 Ohy. Div. 744. 
(6) Cf. Wilding v. Richards, I CoU. 655. 
(c) Per James, L.J., 8 Chy. Div. 751. 
(i) 5 E. & B. 367. See post, p. 110. 
(e) Per James, L.J., 8 Chy. Div. 751. 
(/) 8 Chy. Div., 744, arUe, p. 97. 
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regarded as finally decided in fayonr of the debtor's 
power to revoke the tmstSy except as to snch creditors 
as haye by execntion or communication become eestuis que 
trustent. 

It should be obseryed, that although the conyeyance 
may be reyocable until it has been executed by, or com- 
municated to, creditors, yet until it has been reyoked, it 
operates to pass the property to the assignee, who can 
recover the property from third persons without making 
his eestuis que trusterU (whether the settlor or creditors) 
parties (a). 

Where the trustee, to whom an assignment for the 
benefit of creditors is made, is himself a creditor and the 
assignment is communicated to him, and he does not 
disclaim, the title vests in him before any actual assent 
expressed by him to take the property and accept the 
duties of the trust (&). 

It follows from the light in which trusts for the benefit 
of creditors are regarded, that where the Court orders the 
execution of the trusts of a deed, which purports to be for 
the benefit of all the settlor's creditors, the decree is made 
for the benefit not of " the plaintiff and all other creditors of 
the settlor," but of the '' plaintiff and all other the creditors 
of the settlor entitled to the benefit of the deed ** (c). And 
in one case, where, on the hearing, an inquiry was directed 
as to all the creditors of the settlor at the date of the exe- 
cution of the deed, and creditors accordingly proved their 
claims under the decree, nevertheless, on further con- 



(a) Olegg v. Eees, 7 Chy. 71. 

(b) Siggers v. Evmis, 5 E. & B. 367 ; and Hobsan v. Thellu8(m, L. R. 
2 Q. B. 642. See post, p. 110. 

(c) Per James, L.J., 8 Chy. Div. 752 ; and see Squire v. Ford, 9 
JIa. 47. 
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sideration, those creditors only who were entitled to the 
benefit of the trust were allowed to participate in the 
distribution of the fund (a). 
It was formerly held that to a bill filed for carrying Parties to 

an ACtiOQ 

the trusts of a creditors' deed into execution, the scheduled for the 
creditors, who had not executed the deed, need not be ofu^faTof 
parties, but that those who had executed ought to be (J). 7®^**°"* 

cieeci* 

But now by E. S. C, Ord. XVI., r. 9, where there are 
numerous persons having the same interest m one cause or Ord. xvi. 
matter one or more of such persons may sue on behalf or '* ' 
for the benefit of all persons so interested ; and by E. S. C, 
Ord. XVI., r. 36, any one of several cestms que trust under R. s. c. 
any deed or instrument entitled to a judgment or order for r. 36. 
the execution of the trusts of the instrument, may have 
the same without serving any other cestms que trust 

Where the creditors covenanted that, so long as the Action for 
debtor performed his part of the agreement, he should be of trusts of 
free from let, suit and molestation, and that any creditor br^ch**of 
who sued should forfeit his debt, it was held that a suit covenant 

not to sue 

instituted by the plaintiff for the execution of the trusts of or molest 
the deed did not operate to forfeit the plaintiff's debt (c). 
Where the arrangement is a composition sigreement, 
it is usual for the debtor (either alone or with sureties) who may 
to covenant for the payment of the composition, and it is ^ye^ts. 
important to consider, what creditors have the right of 
suing on such covenants. Whether a creditor can enforce 
such covenant, will depend on the terms of the covenant, 
and on the description of the parties between whom the 
deed is expressed to be made. 

(a) Drever v. Mawdedey^ 16 Sim. 511. 

(6) Prosser v. Edmonds, 1 Y. & C. 481, 495. Cf, Bateman v. 
Margerison, 6 Ha. 496. 
(o) O'Brien v. Osborn, 10 Ha. 92. 
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The general rule is, that where a deed is expressed to 
be made inter partes, no person can enforce its pro-* 
visions except those who are named, or deserOied, in it as 
parties (a). Thus, where a composition deed was ex- 
pressed to be made between *' the several persons whose 
names and seals are subscribed and afi^ed in the 
schedule, being creditors " of the first part, the debtor of 
the second part, and two sureties of the third part, and 
contained covenants by the parties of the second and 
third parts with the parties of the first part, and with aU 
the other creditors respectively, to pay them respectively a 
composition of 10s. in the pound, it was held that creditors 
who did not execute the deed were not parties within the 
above description, and could not sue on the covenants, 
and that consequently, there being an inequality between 
the position of the executing and non-executing creditors, 
the deed was not binding on a non-assenting creditor 
under the Bankruptcy Act, 1861, sec. 192, (b). 

Persons may, however, become parties by a general 
description. Thus, where the deed was expressed to be 
made with " all the creditors," and the debtor covenanted 
with each creditor severally, it was held that all the 
creditors were parties to the deed, and could sue upon the 
covenants (c). And where a deed was made between J. B., 
the debtor, of the first part, and ^' the several persons whose 
names are subscribed, &c., creditors of J. B. on lehaif of 
themselves and all and every other the creditors of J. B," 
of the second part, and the debtor covenanted with '* each 



(a) F&r cur. Storer v. OordoUj 3 M. & S. 322. 

(6) Chesterfiddy &c,. Colliery Company v. HawkinSy 3 H. & C. 677 ; 
Churrin v. Kopera, 3 H. & C. 694 ; and see Ex parte Cockhum^ 33 
L. J. Bkcy. 17. 

(c) Qresty v. Gibson^ L. R. 1 Ex. 112 ; Reeves v. Watts, L. R. 1 
Q. B. 412. 
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and every of his said creditors " to pay the composition, it 
was held, that the deed might be construed as making all 
the creditors parties (and therefore capable of enforcing 
the covenant), since, if necessary, the Court would read 
the deed as if a stop were inserted after the words '' on 
behalf of themselves/' by which construction all the 
creditors would in terms be parties to the deed (a). 

It has been held, that where one only of two partners One 
signed the deed in the name of his firm, he could sue on executhig 
the covenant contained in the deed without joining his ^ '^™® ^^ 
co-partner (6). »«« alone 



(a) WLaren v. Baxter^ L. B. 2 G. P. 559 ; Isaacs v. Qreen, L. R. 
2 Ex. 352. 

(6) Metcalf V. Rycroft, 6 M. & S. 75 ; see now R. S. C, Ord. XVL, 
r. 11, as to non-joinder and mis-joinder of parties. 
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CHAPTER IX. 

How FAB Gbeditobs' Deeds abb affeoted by Stat. 13 

Eiiiz. 0. 5. 

13 Eiiz. c. The Stat. 13 Eliz. c. 5 (a), after reciting that *' feoffments, 
gifts, grants, alienations, conveyances, bonds, snits, and 
executions have been contrived of malice, fraud, covin^ 
collusion, &c., to delay, binder or defraud creditors or 
otbers of tbeir just and lawful actions, suits, debts, 
accounts, damages, &c.," declares that '^ every feoffinent, 
&c., of lands, tenements, hereditaments, goods and 
chattels, or any of them, by writing or otherwise, and all 
and every bond, suit, judgment and execution made for 
any intent and purpose before declared and expressed, 
shall be as against that person, his heirs, successors, 
executors, &c., whose actions, suits, &c., are or might be 
in anywise disturbed, hindered, delayed or defrauded, 
utterly void" with a proviso (sec. 6) that the Act " shall 
not extend to any estate or interest in lands, &c., goods 
or chattels, made on good consideration and bond fide 
lawfully conveyed to any person not having notice of 
such covin." 

Secrecy a Under this statute, it has been held, that the secrecy 

badge of . 

fraud. of the assignment, and the fact that possession has not 

(a) Made perpetual by 29 Eliz. c. 5. 
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been taken by the assignee — unless snch non-possession 
is consistent with the terms of the assignment — are 
material elements in determining whether the trans- 
action is fraudulent, and in some cases afford such strong 
evidence of fraud as to be irresistible (a). Where, how- Assign- 

^ '^ . ment for 

ever, these elements are not present, the question has benefit of 

• • 111 -It creditors 

arisen m numerous cases, whether an assignment by a ^ith view 
debtor of his property, in trust, either for his creditors ?^<^«^«**- 
generally, or for a particular creditor or creditors, with pected exe- 

, . , cution, not 

the intention of defeating or delaying some creditor usually 
about to issue execution, is void under the statute. The ^he 
decisions establish, that where the conveyance is made s***^*«- 
bona fide and with a full intention that the property shall 
pass, it will not be fraudulent under the statute although 
intended to defeat the execution {b). 

Thus in Pichstoch v. I/yster (e) where a debtor, with a Pickstock 
view to defeating the plaintiff of his execution, assigned 
all his property to trustees for the benefit of his creditors, 

taken (d), it was held not void under the statute, the 
reason being, that if a man assigns all his property to a 
trustee, for the purpose of having it fairly distributed 
among all his creditors, such an assignment, although it 
may have the effect of hindering and depriving a particu- 
lar creditor of his execution, is not within the spirit of 
the Act, and therefore is not void, although strictly within 
its letter (e) ; and even an assignment to an individual 

(a) Twyne^s CasCf 3 Rep. 80 ; 1 Sm. L. C* 1, q, v, 

(6) Pickstock V. Lyster, 3 M. & S. 271 ; Holbird v, Anderson, 6 

T. R. 235 ; Siggers v. Evans, 5 E. & B. 367 ; Wood v. Diane, 7 Q. B. 

892. 

(c) U,s, 

(d) See Twyne^s Case, u, s, 

(e) Per Maule, J., Janes v. Whithread, 11 C. B. 416. 
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creditor, with a view to preferring him to a creditor on 
the eve of obtaining execution, is not void under the 
statute (a). 

So long as the deed continues revocable, there is a 
possibility of its being a cloak for a benefit to the grantor, 
and it cannot be regarded as made with a band fide inten- 
tion of passing the property (6). But, where (as by 
communication to and assent by the creditors) the deed 
has become irrevocable, then it will be good against a 
subsequent execution (o) ; and the doctrine of the deed 
being a mere power in the hands of a mandatory or 
agent, and revocable until communicated to and assented 
to by the creditors, does not apply where the deed is 
made to one who takes a beneficial interest under it {d) ; 
and, therefore, where the debtor made an assignment of 
his property to a trustee, who was himself a creditor, and 
communicated the fact by letter to the trustee, who 
replied to it announcing his assent, but in the meantime 
the defendant had delivered a writ of fi.fa. against the 
debtor to the sheriff, it was held, that the deed was 
no longer revocable after it had been communicated 
to the trustee, and that the title vested in the trustee 
by the mere execution of the assignment unless he dis- 
sented {e). 

The case of Siggers v. Evans (/) was considered in 

(a) EoHnrd v. Anderson, 5 T. B. 235. Of course such an assign- 
ment is liable to be set aside as a fraudulent preference if a bankruptcy 
ensues, 46 & 47 Vict. c. 52, sec. 48. 

(p) Smith V. ffurst, 10 Ha. 30. 

(c) Earland v. Sinks, 16 Q. B. (n.8.) 713. 

(d) Siggers v. JEvans, 5 E. & B. 367; but see Smith v. Burst, 
u, s, 

(e) Siggers v. Evans, 5 E. & B. 367, see ante, p. 103; and tf. 
Mackinnon v. Stewart, 1 Sim. (n.s.) 76. 

if) U. s. 
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Hcibson y. Thdluson (a), and it was there held to be a Notice to 
necessary consequence of that decision, that notice to the deHvery^of 
assignor of the issue of a writ was notice to the trustee : ^"* ^{ 

" execution 

and, therefore, where a debtor, who had notice of the issue is notice to 
of a writ of execution against his goods, assigned them, after trustee! 
that notice, to two creditors upon trusts for the benefit of 
themselves and all other creditors, the trustees were taken 
to have had notice of the writ, and they being therefore 
excluded from the protection of sec. 1 of the Mercantile 
Law Amendment Act, 1856 Q>), the goods were held bound 
from the time of the delivery of the writ to the sheriff (c). 

It has been held, that an assignment for the benefit Assign- 
of creditors, which imposes very onerous terms on the ^?ng™" 
creditors who participate in the benefit, is void under this Je^*^g"n 
statute against creditors not executing it. creditors 

, , void under 

Thus, where the deed contained minute provisions statute, 
investing the trustees with power to carry on the debtor's (hom y. 
trade, for which purpose they were authorized to lay out ^* 
money in payment of rent, &c., and in keeping up the 
stock, the Court held the deed void as being one to which 
creditors could not reasonably be expected to become 
parties — in view of the possibility that the arrangement 
might be deemed to constitute them partners {d). 

(a) L. K. 2 Q. B. 642. 

(6) 19 & 20 Vict. 0. 97 ; Sec. 1, provides that no writ otfi. fa. or other 
writ of execution and no writ of attachment against the goods of a 
debtor, shall prejudice the title to such goods acquired by any person 
hond fide and for valuable consideration before the actual seizure or 
attachment thereof by virtue of such writ ; provided that such person 
had not, at the time when he acquired such title, notice that such 
writ, or any other writ by virtue of which the goods of such owner 
might be seized or attached, had been delivered to and remained un- 
executed in the hands of the sheriff, under-sheriff, or coroner. 

(c) Hobson V. Thellmon, L. R. 2 Q. B. 642. 

(d) Owen V. Body, 5 A. & E. 28 ; but see Cox v. Hickman, 18 C. B. 
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^J^^ This last caae wa8 considered in Janes y. Whi&read (a), 
▼Old for and the Gonrt decided that a deed was not necessarily 
^^i^ void, which empowered the tmstees to carry on the bnsi- 
^^^ ^ ness, if the main object of the deed was, not (as in Otcen 
bnsineff. y. Body) ** the carrying on of an extensiye business for 
the purpose of making money to pay the creditors who 
became parties to the deed" (b) bnt, the sale of the 
property and the winding-np of the business, the power 
given to carry on the trade being intended to be merely 
subsidiary to the winding-up of the concern (e). 
Deed held In a roccnt case (d), a debtor in insolyent circumstances 
oneroos assigned all his property to trustees, upon trust to carry 
provision, ^j^ j^ business or get in and realise his estate in such 
maJteT^' ™*^^®^ *s they should deem expedient and, after pay- 
ment of expenses and preferential claims, to apportion 
the residue among the creditors. It was provided that 
the execution of the deed, or the assent thereto, by a 
creditor should operate as a release to the debtor of the 
debt of such creditor, that dividends should be paid to 
the creditors executing or assenting, and set aside for 
such as failed to do so, and that at the expiration of twelve 
months the debtor might apply to the trustees to be paid 
the dividends set aside for such last mentioned creditors, 
and that the dividends of any creditors who failed to exe- 
cute or assent before the expiration of a seven days' notice 
should be paid to the debtor. It was also provided, in 
very special terms, that the executing and assenting 

617 ; 3 C. B. (n.s.) 523 ; 9 C. B. (n.s.) 47, post, p. 185. Erie, C. J., in 
Ooock V. Deakin, 1 N. R. 95, remarked that Owen v. Body was a case 
to which he had never heard any one give a good word. 

(a) 11 C. B. 406. 

(6) Per Maule, J., 11 C. B. 419. 

(c) Cf. Coates v. Williams, 7 Exch. 205. 

\d) Spenser v. Slater, 4 Q. B. D. 13. 
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creditors should indemnify the trustees against any per- 
sonal loss or risk they might sustain, otherwise than by 
their own wilful neglect or default, by reason of their 
proceedings under the deed. The Divisional Court (Mellor 
and Manisty, JJ.) held the deed void as against an execu- 
tion creditor. This decision, if sound, must rest on the 
ground that the provisions as to carrying on the business, 
and indemnifying the trustees, were such as no creditor 
could reasonably be expected to agree to, and that as 
there would be a resulting trust in favour of the debtor 
in respect of the dividends set aside for creditors who 
refused to come in, the assignment was one practically 
for the benefit of the debtor and not for the benefit of 
creditors. 

This case was distinguished in Boldero v. The London Secns : 
a/nd Westminster Locm a/nd Discotmt Company, Limited (a). ^ zJ^ 
Here the trusts were to sell the property, and, after ^y^fst- 
paying expenses, to divide the residue of the proceeds JHsamnt 
rateably among the creditors pi^rties to the deed (in- ^^^^^ 
eluding, if the trustees should think fit, but not other- 
wise, creditors who refused or neglected to execute), and 
to pay the dividends apportioned to non-assenting 
creditors to the debtors, if the trustees thought proper, 
.but not otherwise. The deed empowered the trustees to 
make the debtors an allowance for maintenance, and to 
carry on the business, and provided for the creditors 
indemnifying the trustees. The Court (Pollock and 
Huddleston, BB.) held that the deed was not void under 
the statute, that the power to carry on the business was 
only with a view to disposing of it as a going concern, 
and, distinguishing the case of Spenser v. Slater (b), came 

(a) 5 Ex. D. 47. 
(6) Ante, p. 112. 
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to the conclusion that there was nothing leading to the infe- 
rence that the assignment was intended to delay creditors. 

On the whole, the cases with reference to the avoidance 
of deeds, on account of onerous provisions contained in 
them, are far from satisfactory, and it may well be 
doubted whether the decision in Spenser v. Slater (a) is 
sound. If it is, it seems only explicable on the grounds 
above suggested. The grounds referred to in the judg- 
ment are, it is submitted, not consistent with the current 
of decisions. The real test of the validity of a deed under 
the statute is, whether the assignment was hona fide, — 
i.e. whether it was not a mere cloak for retaining a benefit 
to the grantor (fc), — for, as was pointed out by Gi&rd, 
L.J. {c)y the Statute of Elizabeth does not touch the 
question of the equal distribution of assets ; and it does 
not make any difference with regard to that statute, 
whether the deed deals with the whole or only a part of 
the grantor's property, " If the deed is bond fide — that 
is, if it is not a mere cloak for retaining a benefit to the 
grantor — it is a good deed under the Statute of Eliza-, 
beth " (d), and this exposition of the law was cited with 
approval and followed by Thesiger, L.J., in the recent 
case of Ex parte Oames, re Bamford (e). 

The most recent case in connection with the statute 
13 Eliz. c. 5, is Ex parte Chaplin, re Sinclair (/). It 
should be observed, however, that the deeds there, which 
were held by Fry, L.J., to be void under the Statute of 



(a) Ante, p. 112. 

(b) Alton V. Harrison, 4 Chy. 622. 

(c) 4 Chy. 626. 

(d) Per Gififard, L. J., 4 Chy. 626 ; cf. Evans v. Jones, 3 H. & C. 
423, per Bramwell, B. 

(c) 12 Chy. Div. 324. 
(/) 26 Chy. Div. 319. 
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Elizabeth (the other members of theConrt not expressing from credi- 
an opinion on the point), did not constitute a creditors' na"urrof 
deed, and this may be regarded as partly the ratio transaction 
decidendi. The debtor Sinclair, who was in embarrassed 
circumstances, executed two deeds of even date, by which 
he assigned to Messrs. Chaplin, to whom he was in- 
debted, substantially the whole of his property. The 
first deed, by which he assigned (inter alia) his furniture, 
stock-in-trade, book debts, and the goodwill of his busi- 
ness, was expressed to be in consideration of the release 
by the Chaplins of a debt of £3271 then owing to them 
by Sinclair. The second deed, by which he assigned his 
interest in the lease of his business premises, purported 
to be in consideration of £50 paid by the Chaplins to 
Sinclair on the execution of the deed. There was, in fact, 
at the date of the deeds, only £1370 due from Sinclair to 
the Chaplins, and the real consideration for the deeds 
was the release of that debt and a verbal agreement that 
the Chaplins should undertake the payment of some of 
Sinclair's other debts. It was somewhat doubtful, what 
the debts were, that were to be so paid, but the sum of 
£3271 appeared to be the estimated amount of them, 
including Sinclair's debt to the Chaplins. By a con- 
temporary agreement, Sinclair undertook to manage the 
business, as agent for the Chaplins, at a weekly salary. 
After the execution of the deeds the business continued 
to be carried on as before, ostensibly as Sinclair's, but 
really under the direction of the Chaplins. The Chap- 
lins, before the deed, paid out some executions against 
Sinclair, and after the execution of the deed paid the 
rent that was in arrear. It was held, by Cotton and 
Bowen, L.JJ., that the deeds were void as against Sin- 
clair's trustee in bankruptcy as an act of bankruptcy, 

I 2 
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and, by Fry, L.J., that the deeds were void as against 
Sinclair's creditors under the statute 13 Eliz. c. 5. The 
following extracts from Fry, LJ.'s judgment will show 
the grounds of his decision. After referring to the form 
of the instruments, he proceeds (a) : '' Why was the deed 
drawn in that form ? It appears to me it was so drawn 
for the purpose of concealing the real facts of the case, 
and representing to any persons to whom the deed might 
become known that that sum (£3271) was, at the time of 
the execution of the deed, due from Sinclair to the 
Messrs. Chaplin, to conceal from such person the fact 
that there was a contract between them and him, that 
they should pay Sinclair's debts, so that if the deed came 
to the eye of any of the creditors, he would have no 
means of knowing or suspecting the existence of any 
contract beneficial to him which Sinclair could enforce. 
Then, I ask myself, why was the deed drawn that way ? 
Was it a mere conveyancing blunder, or was the end and 
intent to put it in such a form that the remedies of the 
creditors might be delayed? . . . When I look not 
merely at the form of the deed and the falsity of its 
statements, but consider, as I am bound to do, the conduct 
of the parties under it, I come distinctly to the conclusion 
that the intention was to do that which the deed, in fact, 
did, namely, to hide from the creditors the real facts of the 
case, and thereby — not to defraud them, but — to hinder 
and delay them in enforcing their legal rights (6)." 

It would seem, therefore, that where there is an assign- 
ment for the benefit of creditors and the trust for credi- 
tors is apparent on the face of the deed, the reasons of 
the decision of Ex parte Chaplin, re Sinclair, will not 
be applicable. 



(a) 26 Chy. Div. 337. 

(6) See further, in reference to this case, posty p. 196. 
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The effect of delay npon the right of a creditor to statute of 
maintain an action to set aside a deed as fraudulent ll^^' 
and void under the Statute of Elizabeth was considered ^^^^ee 

Totons 

in the very recent case of The Three Totvns Banking Banking 
Company v. Maddever (a). The plaintiffs (who were ^^m^ 
specialty creditors) ten years after the execution of a ^'^'*- 
conveyance of land, of which they had been aware from 
the first, brought an action to set it aside, brit m^ade no 
claim to the income of the property in the interval. It was 
held by North, J., and afterwards by the Court of Appeal 
(Baggallay, Cotton, and Lindley, L.J J.), that the right of a 
creditor to impeach such a deed could not be barred by 
the lapse of any time short of the period fixed by the 
Statute of Limitations. It does not appear from the 
judgments in either Court, at what period the plaintiffs' 
claim would have been statute-barred, but it would seem 
that no creditor could succeed in such an action whose 
debt had become barred, nor against a defendant who had 
acquired a possessory title to land, though the circum- 
stances might be such as to amount to concealed fraud 
within sec. 26 of the Beal Property Limitation Act (&), 
and so prevent the acquisition of a possessory title by 
persons having notice of the fraud* 

(a) 52 L. J. Ohy. 733; 63 L. J. Chy. 999. 

(b) 3 & 4 Wm. IV. c. 27, which is to be construed together with 
37 & 38 Vict. c. 57. 
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CHAPTEB X. 

The Bills of Sale Acts as AFFEcrnia Gbeditobs' 

Deeds. 

41 ^ ^K By the Bills of Sale Act, 1878 (a), sec. 4, it is proyided 
31, sec 4. that the expression, ''bill of sale," shall not include 

'' assignments for the benefit of the creditors of the person 

making or giving the same." 
To come An assignment, therefore, for the benefit of creditors 

exception, will not be Toid for want of registration as against an 
mort'befor ©^^cntion Creditor, or a tmstee in bankruptcy; but it 
benefit would Seem that to come within the exception the assign- 

of all 

crediton. mcut must be foT the benefit of all the creditors of the 

assignor. 

F^^A*-/, Under the corresponding provision of the Act of 

&c., (knn- 1854 (&), it was held that a deed which did not on the flEtce 

^^/' of it appear to be for the benefit of all creditors, but of 

the benefit of which the Court held that any creditor 

might avail himself, was within the exception and exempt 

from registration (c). The deed in question began as 

(a) 41 & 42 Vict c. 31, with which the Bills of Sale Act, 1882 
(45 & 46 Vict. c. 43), is to be construed as one (ib. sec 3). 

(6) 17 & 18 Vict. c. 36, s. 7. 

(c) General Furnishing and Upholstery Company v. Venn, ^ H. & C. 
153, followed in Bddero v. London & Westminster Discount Company^ 
5 Ex. D. 47, see ante, p. 113. 
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follows : '' To all to whom these presents shall come, we 
whose names and seals are hereunto subscribed and set, 
being severally and respectively creditors of V., &c., 
greeting," and — after a recital that V. was indebted " to 
the said several creditors in the several sums set opposite 
their names in the schedule,*' and that, being unable to 
pay his debts in full, he had offered a composition, payable 
by instalments, which the creditors had agreed to accept 
in full satisfaction — the creditors released their debts. 
Then followed a further recital to the effect that B. had 
agreed to become security for the first two instalments 
''and hereby guarantees the payment" thereof at the 
appointed time, " to the creditors whose names and claims 
are mentioned in the schedule hereto," and the deed pro- 
ceeded : " and Y. hereby covenants with the said B., that 
in consideration of the said B. having become security as 
hereinbefore mentioned, he, the said Y., has granted and 
assigned unto the said B. all his stock in trade, &c., for the 
payment of the instalments of the composition as herein- 
before mentioned in trtist for the said creditors" On an 
interpleader issue between an execution creditor and B. 
the Court held that this deed was meant to be for the 
benefit of all creditors ; but Bramwell, B., entertained 
great doubt whether, to bring a deed within the exception, 
it was not necessary that the deed should be on the face of 
it for the benefit of all creditors. 
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CHAPTEB XI. 

Cbeditobs' Agreements as AFFEcrma Segubities and 
Bemedies against Pebsons otheb than the Debtor 
disohaboed. 

(i.) Discharge of principal as affecting co-^principdls. 
(ii.) Discharge of principal as affecting surety. 

In entering into an arrangement with his debtor, it is of 
the utmost importance for a creditor to consider, whether 
the terms of the agreement will prejudice any secnrities 
that he holds, and any remedies he may have against 
persons liable (whether as principals or sureties) jointly 
with the debtor whom he proposes to discharge. 

The present chapter will be occupied by considering (I.) 
how far a creditor, by discharging a principal debtor, will 
discharge (a) persons liable jointly with him as principals ; 
()9), persons liable as sureties for him, and (II.) how the 
discharge of a surety affects co-sureties. In the following 
chapter we shall consider (HI.) how the discharge of a 
debtor affects the creditor's right to enforce securities 
whether in rem, as in the case of mortgages or in personam, 
against parties liable on such securities, where the debtor 
discharged is not the person primarily liable thereon, as in 
the case of a bill of exchange accepted for value of which 
the debtor is drawer. 
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I. Discharge of Principal Debtor. Discharge 

(a) As affecting Co-frincipcds. several 

priocipals, 

A release to one of several obligors, whether they are Release of 

bound jointly or jointly and severally, discharges the <>»« releases 
others, and may be pleaded in bar by all (a) ; and generally 

if there be satisfaction made by one of several joint, or tioiTbyone 

joint and several, debtors it is a discharge of all (6). discharges 

Bat, where two are bonnd jointly (c) or jointly and 

severally, and the obligee covenants with one of the nottosne 

obligors only, not to sue him, it does not amount to a aScLarge 

release, and the obligee may still sue the other obligor (d); ^ others, 
so where the obligee of a bond covenanted not to sue one 
of two joint and several obligors, and if he did that the 
deed of covenant might be pleaded in bar, he might still 

sue the other obligor (e). So where B. and G. were jointly Com- 

indebted to A., and he sued B. alone^ but abandoned his ^tloiT ^^ 

action in consideration of a smaller sum than the amount ^«^^^ 

one. 

of the debt, it was held this did not discharge C, the 
Court holding that the payment was not intended to be 
in satisfaction of the debt (/). 

One reason, why a release to one debtor releases all Reasons of 

jointly liable, is given by Patteson, J., in North v. Wake- release of 



field (g) : *' it is because unless it were held to do so, the 

(a) 2 Ro. Abr. 412 G. ; Clayton v. Kynaston^ 2 Salk. 674 ; 2 Wms. 
Saund. p. 48. 

(6) Per Eyre, C. J., Cheetham v. Wa/rd, 1 B. & B. 633 ; per Lord 
Denman, G. J., Nicholson v. Bevill, 4 A. & E. 683. 

(c) Button V. Eyre, 6 Taunt. 289. 

(d) Lacy V. Kynctston, 2 Salk. 575 ; Walmsley y. Cooper, 11 A. & E. 
216. 

(c) Dean v. NewhcUly 8 T. R. 168. 

(/) Watters v. Smith, 2 B. & Ad, 889 ; and cf. Ex parte Good, re 
Armita^e, 5 Chy. Div. 46. 
{g) 13 Q. B, 541. 
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co-debtoTy after paying the debt, might sue him who was 
released for contribntion, and so in effect he would not be 
released, bat that reason does not apply where the debtor 
released agrees to snch a qualification of the release as 
will leave him liable to any rights of the co-debtor." 

In Nicholson t. BeviH (a), however, where the Conrt 
held that the plaintiff had released the defendant by 
striking oat the name of his co-debtor on a joint and 
several promissory note. Lord Denman, G. J., said : ^ We 
do not proceed on some of the grounds mentioned at the 
bar, sach as the effect of the plaintiff's alteration of the 
instrument as making it void, or that the defendant therdy 
lost his right to contribution from the joint makers of the 
note; nor or any doctrine as to the relation of principal 
and surety. We give our judgment merely on the prin- 
ciple laid down by Lord Chief Justice Eyre in Gheetham t. 
Ward (I), as sanctioned by unquestionable authority, that 
the debtee's discharge of one joint and several debtor is a 
discharge of all" — a proposition which is explained by 
Eyre, L.G. J., in the case referred to (c) as resting on the 
fact that there is but one duty extending to both obligors, 
and therefore a discharge of one, or satisfaction made by 
one, is a discharge of both. 

Since, then, a release to one co-debtor operates to 
extinguish the debt {d\ it follows that if a release is 
made subject to a proviso, that it shall not extend to 
discharge those bound jointly with the debtor released, 
the proviso and the release will be repugnant to each 
other. The question accordingly arose, whether in such a 
case the release was to be restricted by the subsequent 

(a) 4 A. & E. 675. 

(6) 1 B. & P. 630. 

(c) ih, p. 633. 

\d) Chatham v. Ward, 1 B. «& P. 633 ; per WiUes, J., L. R. 7 C. P. 14. 
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proviso, or the proviso was to be rejected as inconsistent 
with the absolute release. This question was considered 
in Solly v. Forbes (a), where the plaintiffs had accepted a ^^^2^ ▼• 
composition from one partner and released him, the 
release being expressed to be " subject nevertheless " to 
a proviso (which immediately followed) to the effect that 
it should not prejudice any claims which the plaintiffs 
might have against his co-partner. It was urged that 
this proviso ought to be rejected as inconsistent with the 
release that preceded, but the Court refused to construe 
the instrument contrary to the clear intention of the 
parties, and held that the whole instrument must be read 
together, and that, looking at it so, the release was a quali- 
fied and not an absolute one. In spite of some strong ex- 
pressions of opinion that it was impossible to release one 
joint and several debtor and reserve remedies against the 
other (&), the Courts have lent their aid to effectuate the 
intention of the parties, and the rule that a release exr 
pressly qualified in this manner is to be construed as a 
covenant not to sue is now well established (c). 

The general rule of law with regard to the effect of the 
.discharge of one of several joint debtors is lucidly summed 
up in the recent case of 8mre v. Bedman (the judgment 
in which was prepared by Lord Blackburn) in the follow- 
ing words : — 

''We think it clear law that a creditor who has two Lord 
principal debtors, may bind himself to one of them (in ^^*^^^^**°- 
any way short of an absolute release) to give him time, 

(a) 2 B. & B. 38. 

( h) Per liord Denman, C. J., in Nicholson v. Bevill, 4 A. & E. 683. 
See contra per Parke, B., Kearsley v. Cole, 16 M. & W. 136. 

(c) Th<mps(m v. Lack, 3 C. B. 540; Price v. Barker, 4 E. & B. 760 ; 
per Lord Hatherley in Qreen v. Wynn, L. R. 4 Chy. 406 ; and c/". 
Bateson vi Qosling, L. B. 7 0. P. 9, 
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€fr eren not to sue him, without in the letst prejndieiiig 
his rig^ of reeoime agtinst the other. By sidiig that 
other debtor, a reeorerj firom him entitleB him to leoorer 
eontribntion firom his eo-dehtor, and eonaeqnently the 
creditor may by his snit against the one debtor faring 
about such a state at things as renders him, the ereditor, 
liable to an action by the co-debtor who has been fioroed 
to make eontribntion, when by bargain between the 
creditor and himself he ought not to hare been ; but ibis 
forms no defence for the other debtor ** (a). 

Where the release is intended to be qualified fay a 
resenre of remedies against co-debtors, such qualification 
must appear on the instrument itself and parol eyidence 
that a release, which purports to be absolute, was intended 
to be qualified will not be admissible (b). Accordingly, 
where in an action against one debtor on a joint and 
sereral promissory note the defendant pleaded a release 
to his co-debtor, a reply that such release was made at 
the request of the defendant, and that the defendant after- 
'wards (the note being still unpaid), in consideration of such 
release ratified his promise and promised to remain liable 
to the plaintifiis for the amount of the note, was held bad, 
as setting up a parol exception to a release under seal (c). 

The rejection of parol evidence in this last case rested 
on the laws of evidence, but there is a farther reason, in 
the case of ereditortf agreements, why such evidence would 
be inadmissible, unless it were shown that the qualifica- 
tion of the release was known to other creditors (d). 

(a) As to the rare case of two persons being severally bound only 
and the release of one, see per Maule, J., Thompson v. Lack, 3 GL B. 
640,540. 

(b) Cocks V. Nashy 9 Bing. 341. 

(c) Brooks V. tituart, 9 A. & E. 854. 

(d) Cf. per Lord Eldon, JojckuMm v. Mitchell^ 13 Yes, 581. 
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We have already alluded to the rule (to which we shall 
have occasion to return hereafter) which forbids a creditor 
ostensibly to accept the terms of an arrangement and 
privately to secure some peculiar advantage to himself — 
even apart from any actual fraud ; and where a creditor 
concurs in an arrangement, by which he purports to 
release the debtor, and at the same time enters into a 
secret agreement with those jointly liable with the debtor, 
that they shall continue liable in spite of the release, 
the case comes within the spirit of the rule, and such 
agreement, whether by parol or by a separate instrument, 
cannot stand (a). 

Two principal debtors have no power to alter their Twopnnci- 
position with regard to the creditor and become principal invert 
and surety respectively without the consent of the intoprin^. 
creditor (6). p»i ^^ 

surety. 

Although a person who has held himself out as a Discharge 
partner is liable jointly with the real debtor to an action gf^J^^^rt- 
by a creditor, yet, as between the ostensible partner and ^^^ ^^ ^^ 

. . . charge of 

the real debtor, the former is not liable to contribution, real debtor, 
and therefore the discharge of the ostensible partner by 
the creditor does' not discharge the debtor (c). 

()8). Discharge of Principal as affecting Sureties. 

The reasons already given, why the release of one Surety dis- 
co-debtor operates as a release of those who are jointly dischu^g- ^ 
bound with him, apply with additional force where the ^^^.^^ ^. 

' ** ^ ginngtime 

latter are only sureties. In fact, a creditor as a general ^^ princi- 
rule discharges a surety not only by releasing, but by 
discharging or compounding with, or entering into a 

(a) See also post, p. 127 seq, 

(b) See Staire v. Bedman, 1 Q. B. D. 536, post, p. 137. 

(c) Ex parte Good, re Armitage, 5 Chy. D. 46. 
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binding agreement to give time to the principal debtor (a). 

The reasons for this take the form of a dilemma, for 

either (1) the discharge of the principal is an implied 

discharge of the surety, because, if the creditor were 

subsequently to recover the amount from the surety, it 

would give the latter a right to proceed against the 

principal for the very debt from which the creditor had 

just agreed to discharge him (b) ; or (2) if the discharge 

of the principal is complete, by depriving the surety of 

his right to recover from him any sums he is obliged to 

pay, then the situation and risk of the surety are altered 

without his consent, and he is placed in the position (for 

which he never contracted) of being liable to be called 

upon to pay the debt of another man without any means 

of indemnifying himself. 

£zception8. It is obvious,. however, that where the agreement for 

there is^^^ the discharge of the principal contains a reservation of 

remedies^ remedies against the surety (though the surety does not 

agaiDAt consent thereto), any implication of an interUion to dis- 

sureties 

without charge the latter is rebutted, so that the first reason 

consent. becomcs inapplicable (c), and, on the other hand, the 

surety is not prejudiced, because the debtor's consent that 

the creditor shall have recourse against the surety is 

impliedly a consent that the surety shall have recourse 

against him (i). 

2. A for- A fortiori^ where the agreement for the discharge of 

there is the principal debtor is made with a reservation of remedies 

(a) The mere acceptance, however, of a smaller sum from the prin- 
cipal debtor in part payment does not discharge the surety ( Waltm/n v. 
St. Quintiny 1 Bos. & P. 656). 

■ (h) English v. Darley, 2 Bos. & P. 61, and Burkes Case there cited by 
Lord Eldon ; Ex parte Gifford, 6 Ves. 805 ; BotUtbee v. Stubhs, 18 
Ves. 20 ; Ex parte Glendinningy Buck, 517. 

(c) Kearsley v. Cole, 16 M. «fe W. 128. 

{i) Ih, and Nichols v. Norris, 3 B. & Ad. 41, n. 
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against the surety, to which the latter consents, not only is such a 
all implication of intention to discharge him rebntted, ^d'^***°'' 
but it is clear that the surety cannot complain of beins: sureties 

, consent 

prejudiced by an arrangement to which he consents (a), thereto. 
The consent of the surety to the reservation of remedies surety's 

consent no 

against him does not (m the absence of any agreement to har to his 

the contrary) interfere with his right to be indemnified "/ainst 

by the principal against any sums he may be compelled p^^^^^^^p*^- 
to pay the creditor (i). 

Where a surety had authorized the creditor to discharge Surety's 

the principal debtor, it was held that such authority was detera^ned 

not determined by the bankruptcy of the surety of which ^y ^*^^" 
the creditor had not notice (c). 

The question was considered in Ex parte Olendinning (d\ Paroi 

whether, in the case of a composition deed, parol evidence y^ervation 

was admissible of an agreement that rights against ©^ remedies 

sureties should be preserved, and the Chancellor decided snrety not 

..... i / \ admissible. 

that it was not (e). 

In a note to Letvis v. Jones (/) the case of Ex parte 
Olendinning was commented on in the following terms: — 
*^ In Ex parte Olendinning, the Lord Chancellor is reported 
to have said, that a creditor entering into an agreement 
for a composition with a debtor, and wishing to retain 
his remedy against a surety, must cause the reservation 
to appear on the face of the agreement, for that parol 
evidence cannot be admitted to explain or vary the ejQTect 

(a) Kearsley v. Cole, 16 M. & W. 128. 

Qi) Kearaley v. Cole, u, s. ; Close v. Close, 4 D. M. & G. 176. 

(c) Ex parte MacDonnell, Buck, 399. 

(d) Buck, 517. 

(c) Cf, per Lord Cairns in Ortental FinaricicU Corporation v. Over- 
end, L. R. 7 H. L. 361. 

(/) 4 B. & C. 516. This note was attributed to Holroyd, J., by 
Parke, B. (16 M. & W. p. 136), but was ascribed by Willes, J. (L. R. 
7 C. P. 14), to Mr. Cresswell. 
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Note to of the instnuueiit. If that observation is to be constmed 
JonJ. ^* generally, it will greatly simplify questions upon this 
subject; for then, wherever a creditor and principal 
debtor have entered into an agreement for a composition, 
not containing a reservation of the remedy against a 
surety, and an action is afterwards brought against the 
latter, it will be unnecessary to inquire whether he was 
or was not privy and consenting to the agreement, or 
whether he has or has not done anything to deprive him- 
self of the right to recover over against the principal ; he 
will be absolutely discharged by the agreement entered 
into between the creditor and the principal debtor. But 
the judgment in Ex parte Olendirming appears to be 
founded upon Bv/rhe^s Case, which is also cited by 
the Lord Chancellor in Ex parte Oifford (a) as an 
authority for saying that where the remedy against the 
surety is reserved in the agreement for composition, a 
recovery against the surety cannot operate as a fraud 
against the principal, for that, if demand out of that 
recovery arises against him, it is with his consent. 
Perhaps, therefore, the observation in Ex parte Olen- 
dirming was intended to apply to those cases only where, 
but for the reservation in the agreement, the proceeding 
against the surety would operate as a fraud upon the 
principal, and parol evidence may still be admissible to 
show that the composition was made loith the privUy 
amd at the request of a tcurety, and that he has deprived 
himself of any right to recover over against the prin- 
cipal; for such evidence would leave the written 
instrument (according to its import) a discharge to the 
principal^ and would not contradict it, unless indeed it be 
so framed as to extingtmh the debt." 

(a) 6 Ves. 809. 
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Now, wherever the deed purports to release the prin- when 
cipal debtor, this operates as an extinguishment of JJ^^?^ 
the debt, and to admit parol evidence of the reservation reservation 

incon- 

of remedies against the surety would be to admit sistent 
parol evidence to contradict the written instrument (a), ^tten 
Assuming, however, that the admission of parol evidence J^*^" 
of the reservation might not, in the case suggested in 
Mr. Gresswell's note, be against the Ioajds of evidence (on 
the ground that such reservation would not be inconsistent 
with the written instrument), yet it is difficult to see 
how such reservation could in the case of an agreement 
with creditors be valid (unless it were proved to have Alsoroid 
been communicated to the creditors generally), because "jpuiatfon 
it would amount to a private stipulation for the benefit ^°' benefit 

•^ *■ ofpar- 

of a particular creditor, and as such a fraud on the others, ticuiar 
as was pointed out by Bayley, J., in Lewis v. Jones (6), 
the case to which the above cited note is appended (c). 

The case, however, of Ex parte Harvey (d) requires Ex parte 
notice, as it does not seem quite consistent with the ^'^^' 
principle as here laid down. E. B. had joined as surety 
with E. T. B. in a joint and several promissory note to 
secure E. T. B.'s debt to Harvey and Hudson, a firm of 
bankers. E. T. B. afterwards made an assignment of 
his property to three trustees (Harvey, S., and another 
creditor) for the benefit of his creditors. The deed con- 
tained a release by the creditors, but no reservation of 
rights against sureties. It was executed by Harvey 

(a) Cf. Cocks V. Nash, 9 Bing. 341 ; Brooks v. Stuart, 9 A. & E. 
854, see ante, p. 124. 

(b) 4 B. & C. 506, 511 ; and see ante, p. 75. 

(c) And see the remarks of Patteson, J., in North v. Wakefield, 
13 Q. B. 536, in which case he points out that the reserve of rights 
against the surety was not a fraud on the creditors as it appeared on the 
face of the deed. 

(d) 23 L. J. Bkcy. 26. 
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Ex parte and the two other trustees (bnt there was no evidence to 
ffarvey. gjjow when the latter executed), and these were the only 
creditors who executed the deed. Evidence mm given to 
show that Harvey executed the deed, wiA the privity and 
ai the reqtiest of the smnetg, on the express understanding that 
his rights against the surety were not to be prejudiced 
thereby. After the execution of the deed, E. B., the 
surety, was adjudicated bankrupt ; and the bankers claimed 
to prove against his estate, contending that their rights 
against him were preserved by the arrangement between 
them and E. B. The Lords Justices held that they were 
entitled to prove, on the ground apparently that, if Harvey 
had been informed that in its actual form the deed would 
operate as a release to the surety, he would have declined 
to execute it, and that, as his execution was induced by 
the surety's misrepresentation of the effect of the deed (a), 
the Court would not allow the surety, or those who re- 
presented his estate, to benefit by the release. 

It will be observed, that the question of fraud on the 

creditors hardly arose in this case, as it was clear that 

the reservation of rights against the surety was known 

to S., who also claimed to have reserved his own rights 

against E. B. as surety ; and the only other person who 

executed the deed was the third trustee, as to whom there 

was no evidence whether he knew of the reservation or not. 

Under such circumstances the remarks of Alderson, B., 

Onvs of in Davidson v. McGregor (b) are in point. " It does not 

agreement .appear ou the pleadings, nor was it proved at the trial, 

kttown^'to *^** *^^® reservation of the plaintiffs' rights against the 

creditors defendant was not known to the other creditors, neither 

party does it appear affirmatively to have been known to them. 

frami"^ But inasmuch as the defendant is seeking to establish 

(a) See, however, Lewis v. Jones, 4 B. & C. 506, ante, p. 72. 

(b) 8 M. & W. 755, 768. 
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that this agreement, which he has in fact entered into, 
was invalid in law, we think that the fact ought to have 
been proved by him." 

A third exception to the rule, that a discharge of the Exceptions 
principal is a discharge of the surety, is where the original 
original instrument of guaranty provides that composi- g^*™*y 
tion with the principal shall not release the surety, thatdis- 

CuarfiTG Oi 

Where the original guaranty was in these terms, and principal 
the plaintiflfs compounded with the principal without the aSa^ge 
privity of the surety, and without a reservation of their surety. 
rights against him, it was held nevertheless that the Oou^y, 

Smith. 

surety was not discharged (a). 

There is a fourth exception to the rule, which is here Where 

important only for the purpose of distinguishing it, viz. aL'Sged 

that, if the principal obtains his discharge by operation of ^7 ^PJ',*" 

law, the surety is not discharged, e. g., where the prin- surety not 

dischaxfired 

cipal obtains his discharge in bankruptcy (i), or, under a 
petition for liquidation, by resolutions in favour of which 
the creditors voted (c). But where the creditors executed Secus: 
a composition deed by which the principal debtor was piincipai 
released " in like manner as if he had obtained his dis- ^^^^^^^s^ 

•^ ** as It ne 

charge in bankruptcy,*^ it was held that the surety was ^^ . 

obtained 

discharged (d), the reason being that the surety could hisdis- 

not in such an event sue the principal debtor. l^k^ ^^ 

Where the surety is discharged by the action of the ^«P*cy.'* 

creditor in tying his hands against the principal, yet the rights* 

liability of the surety may be revived by the subsequent Xr^eV*^ 

assent of the surety to such action (e). surety by 

subsequent 
(a) Cowper v. Smithy 4 M. & W. 519 ; The Union Bank of Man- assent to 

Chester v. Beech, 13 W. R. 922. dealings 

Q>) Brown v. Carr, 7 Bing. 508. t^c\v2X 

(c) Ellis V. Wilmot, L. R. 10 Ex. 10. v r - 

(d) Cragoe v. Jones, L. R. 8 Ex. 81. 

(c) Smith V. Winter, 4 M. & W. 454; and see Mayheiu v. Crickett, 
2 Swanst. 185. 

K 2 



as coyenant 
not to sue. 
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Release It shotild be observed that though a release and a 

proTiso covenant not to sne the principal debtor, standing alone, 
""*^f^8 will alike discharge the surety, yet a reserve of remedies 

Temeciies 

against against the surety may be coupled without inconsistency 
construed with a covcuaut uot to suc the principal debtor, and will 
operate (as we have seen) to prevent the discharge of the 
surety (a), but a reserve of remedies against the surety 
is repugnant to a release of the principal debtor, for by 
an absolute and unconditional release the debt is ex- 
tinguished (i), and no right can be reserved against the 
surety, since ''the extinguishment of the debt puts an 
end to the agreement of principal and surety" {c). 
Where, therefore, the deed purports to release the princi- 
pal debtor, and also contains a reserve of remedies against 
the surety, we have the same question of repugnancy 
as we have already considered in the case of the release 
of one of two principal debtors with a reserve of remedies 
against the other ( J), but it is now settled that in such 
a case the release is to be regarded as a covenant not to 
Bateson r. Sue (e). Thus, whcrc by a deed of arrangement the credi- 
tors released the debtor, subject to a proviso reserving 
their rights against sureties, it was held, that the release 
operated as a covenant not to sue, and not as an ex- 
tinguishment of the debt so as to bar the remedy against 
the surety, notwithstanding that the deed contained an 
absolute assignment of all the debtor's property to the 
trustees, and also provisions enabling the trustees to carry 

(a) Kearsley v. Cole, 16 M. & W. 128 ; Price v. Barker, 4 E. & B. 
760. 

(6) Per Willes, J., L. R. 7 C. P. 14, and c/. ante, p. 122. 

(c) Per Holroyd, J., 4 B. & C. 513 ; and see Webb v. Hewitt, 3 
K. & J. 442 ; Bateson v. Qosling, L. R. 7 C. P. 9, 14. 

(d) See ante, p. 122. 

(e) Bateson v. Gosling, u. s. 
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on the trade for the benefit of the estate — on which 
grounds an attempt had been made to distinguish this 
from previous cases (a). 

There may be cases, however, in which an attempt to Cases 
reserve rights against the surety would be so utterly there can 
inconsistent with the general purport of the agree- Jeggrveof 
ment, as to be futile. Thus, where an agreement was remedies 

, against 

made between F., a bond debtor, and H., his creditor, sureties. 
whereby — in consideration of the debt and of the agree- Webb v. 
ment by H. to pay a composition of not less than 5«. in 
the pound to F.'s other creditors, and of a release to be 
given by H. to F. — F. assigned all his property to H. ; and 
evidence was given that the intention had been to insert 
in the agreement a reservation of rights against the 
surety on the bond ; it was held by Lord Hatherley (b) 
that the transaction amounted to a sale, that the debt 
was gone, and that it would have been impossible on 
such an agreement to reserve rights against the surety, 
as such reservation would have been inconsistent with 
the agreement (c). 

Where a creditor accepts a composition from the Creditor 

1 . . 1 A 1 . 'Ill J. must credit 

principal with a reserve of remedies against the surety, surety with 
he must credit the surety with the sum received from the *g®g*^^* 
principal debtor, or such portion of it as represents the from the 

11 -111 mi i-ii-j principal 

debt guaranteed by the surety. Thus, where the de- in respect 
fendant guaranteed the plaintiff against debts to be Jjonof^'e 
contracted by L. M. to the extent of £400, and L. M. ^^^^^ gj*- 

•^ ^ ^ ranteed. 

being indebted to the plaintiffs to the amount of £625, ^ , .. 
paid them a composition of 8s. Id, in the pound, leaving Lydail, 
due to the plaintiffs £356 ; it was held, in an action 

(a) Bateson v. Gosling, L. R. 7 C. P. 9. 

(6) 1 hen Page Wood, V.C. 

(c) Webb V. Hewitt, 3 K. & J. 438. 
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against the defendants on their guaranty, that they were 
entitled to deduct £171 13s. 4d. (the amount of the com- 
position of 8s, Id. in the pound on £400) from the 
amount of their guaranty (a). 



Discharge 
of parties 
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Exchange, 
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Taking 
composi- 
tion from 
acceptor 
discharges 
drawer. 

Acceptor 
may treat 
bill as paid. 



Some of the cases, which have been referred to in con- 
nection with the rights of sureties, were cases which arose 
with reference to the parties to bills of exchange, or 
promissory notes; and it is in connection with these 
instruments that many of the most difficult points arise. 

The position of the parties to a bill of exchange is thus 
stated in Byles on Bills (6) : " Where the bill is accepted 
and indorsed for value, the acceptor is the principal 
debtor, and all the other parties are sureties for him, 
liable only on his default. But although all the other 
parties are, in respect of the acceptor, sureties only, they 
are not as between themselves merely co-sureties, but 
each prior party is a principal in respect of each subse- 
quent party." 

In like manner the maker of a promissory note is the 
principal debtor and the subsequent parties are sureties. 

Accordingly, the holder of a bill by taking a composi- 
tion from the acceptor without a reserve of rights against 
the drawer will discharge the latter (c). Where the 
holder takes a composition from the acceptor vnthout 
reserving his rights against the drawer, the acceptor, in 
settling his accounts with the drawer, is entitled to treat 
the bill as fully paid (d). 



(a) Bardwell v. LydaU, 7 Bing. 489 ; Gee v. Pack, 9 L. T. (n.s.), 
290. See also Cook v. Lister, 13 C. B. (n.s.), 543. 
(Jb) Byles on Bills," p. 247. 

(c) Ex parte Wilson, 11 Ves. 410; Ex parte Smith, 3 Bro. C. C. 1. 
\d) Stonehouse v. Bead, 3 B. & G. 669. 
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Where, however, the acceptance of the bill is without character 
consideration, for the accommodation of the drawer, toacoom- 
although on the face of the instrument the acceptor is P??^**®"* 
principal and the drawer surety, yet the real position of 
the parties is the reverse, and the question has frequently 
arisen, whether the acceptor will be discharged, if the 
holder abandons hia remedies against the drawer. At At law. 
law it was formerly held, that as between the acceptor 
and the holder, the position of the parties was deter- 
mined by the instrument itself, and the acceptor was 
to be regarded as principal, even although the holder, 
when he took the note, knew that it was merely an 
accommodation bill, so that the holder did not discharge 
the acceptor by foregoing his remedies against the 
drawer (a). 

At equity the rule was otherwise, ** and as between the At equity 

1 1 . i*i •ii i' ji holder who 

drawer and acceptor and indorsee, with notice, the with notice 
drawer was principal, and if the indorsee gave time to ^hanwter 
the drawer that would discharge the acceptor " (h\ In of parties 

to accom- 

HoUier v. Eyre (c) (where the plaintiff, who on the face modation 
of the instrument appeared as a principal grantor of time^r* 
an annuity, claimed to be only a surety) the equitable 1r*^®J ^^ 
doctrine was well explained by Lord Gottenham, who — acceptor, 
after laying down the rule that the question whether the 
plaintiff, as between himself and the grantee, was the prin- 
cipal or grantor of the annuity, or only surety for the 
payment of it by another, must be ascertained by the terms 
of the instrument itself extraneous evidence being inad- 

(a) Fentum v. Pocock, 5 Taunt. 192; Price v. Edmunds, 10 
B. & Cr. 678. 

(h) Ex parte Glendinninj, Back, 517 ; cf, Davies v. Stainhank, 
6 De G. M. & G. 679. 

(c) 9 a & F. 1. 
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ioid miflsible for that purpose — added (a) : *' But althoogh all 

^^^^^^"^^'^ the grantors were principals as between them and the 
grantees, yet as between themselres some of them might 
be sureties for others ; and if it was established that such 
was the case as between the plaintiff and Lynch, and that 
the grantees knew that suA was the case, they might by 
their dealing with Lynch hare raised an eqnity in fftToor 
of the plaintiff^ entitling him to the protection of a Gonrt 
of Equity against the legal consequences of the instru- 
ments he joined in executing.*' 
immAteml I^ ^ immaterial whether the holder had notice of the 
whetner ^^ relation of the parties at the time when he took the 



bolder took 

with notice l)ill ; the equity arises at the time of his giving time to, 

oi the 

position of or abandoning his remedies against, the real principal, 
t parties. ^^^ .^^ ^£^^ notice of the real position of the parties, he 

Toluntarily discharges the principal without reserving 

his remedies against the surety, he will not be allowed to 

sue the latter (b). This rule of equity was available as 

an equitable defence at law (c), and since the Judicature 

Act 1873 {d) it will prevail in all Courts. 

Same mle Similarly with regard to promissory notes, if the note 

prom^ry was made and given to the payee without consideration, 

notes made ^j^^ j-j^^ holder had notice of the absence of consideration, 

without ' 

considera- yet at law, formerly, he did not discharge the maker by 

tion. 

(a) 9 CI. & F. 45. 

(6) Davies v. Stainbank, 6 De G. M. & G. 679, and per Coleridge, J., 
thereou in / ooley v. Barradine, 5 W. R. 407 ; Oakley v. Pasheller^ 
4 CI. & F. 207 ; Bailey v. Bdtvards, 12 W. R. 337, overruling Strong 
V. Foster, 17 C. B. 201, on this point ; Oriental Financial Corpora- 
tion V. Overend, 7 Chy. App. 142, L. R. 7 H. L. 348, overruling Ex 
parte Oraham, 5 Do G. M. & G. 356. 

(c) Carstairs v. Bolleston, 5 Taunt. 551 ; Nichols v. Norris^ 3 
B. & Ad. 41, n. 

(d) 36 & 37 Vict. c. 66, sec. 25 (11). 
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tying his hands against the real principal (a). But the 
equitable doctrine will now prevail in all Courts (i), 
and if it appear that one of the makers of a joint 
and several promissory note was really only a surety 
for another maker (c), or that the sole maker of a pro- 
missory note was only a surety {d)^ and that the 
creditor has, after notice of the real character of the 
parties, given time to or otherwise dealt with the real 
principal in such a way as to damnify the surety, the 
latter will be discharged. 

Where the relation of principal and surety did not Twoprin- 

subsist at the time of the original contract, but the two deMors 

joint debtors subsequently entered into an arrangement ^^gy^^t^gip 

between themselves, by which, inter se, one of them position to 

became principal and the other surety, and the creditor, principal 

with knowledge of the arrangement, gave time to the one r^Jc-*^^*^^ 

who had so become principal, it was held that this was no **y®^y 

discharge to the other, for the two debtors could not consent of 

creditoiT 

change their position with regard to the creditor without „ .^ 
his consent, and so deprive him of the right which he had £^'^fi 
to treat both as principal debtors (e). But if the creditor Secus if 
has assented to the arrangement, or by his conduct has consents. 
adopted one of the debtors alone, as principal, and the 
other as surety only, he would, by abandoning his remedies 
against the new principal, discharge the surety (/). 

(a) Bailey v. Edwards, 12 W. K. 337; Ewin v. Lancaster, 13 
W. R. 857 ; aud see cases cited iu note to Bees v. Berrington, 2 L. C. 
Eq.*, 1007. 

(6) 36 & 37 Vict. c. 66, sec. 25 (11). 

(c) Pooley V. Harradine, 7 E. & B. 431 ; Taylor v. Buryess, 29 
L. J. Ex. 7 ; Oreenough v. M'Glelland, 30 L. J. Q. B. 15. 

(d) Smith V. Winter, 4 M. & W. 454. 

(e) Stvire v, Redman, 1 Q. B. D. 536, disapproving of Maingay v. 
Lewis, 5 Ir. R. C. L. 229. 

(/) Wilson V. Lloyd, 16 Eq. 60. 
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II. Discharge of Sv/rety as affecting Co-sureties. 

There remains to be considered the question how far a 
creditor, by depriving himself of his remedies against one 
of several co-snreties, will discharge the others. 

This question cannot be considered as settled. It is 
clear that the nnqnalified release of one discharges the 
others (a) ; bnt, if the release be qualified by a reserve 
of rights against the others, those rights will not be pre- 
judiced (6). Whether, however, the simple discharge (by 
any means short of a rdease) of one of several coHEmreties 
would afifect the creditor's remedies against the others, 
must be considered on the authorities as doubtful (c). 

(a) Cheetham v. Ward, 1 B. & P. 630 ; Nicholson v. I^evOl, 4 A. & 
B. 675 ; cf, Evans v. Bremridge, 2 K. & J. 183. 

(b) Thompson v. Lacky 3 C. B. 540 ; Ex parte CarstairSy Bnck, 560 ; 
and see 2 L. C. Eq.* 1004, and De Collyar on Principal and Surety, p. 315. 

(c) See per Lord Eldon Ex parte Oifford, 6 Ves. 808 ; and per 
Parke, B., thereon, Kearsley y. Cole, 16 M. & W. 136; and Evans v. 
Bremridge, u, s. 
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CHAPTER XIL 

Cbeditobs' Agreements as affecting Securities and 
Bemedies against Persons other than the Debtor 
DISCHARGED {contimi>ed). 

III. Secv/ritieSy dbc. 

In considering how far the discharge of one principal 
debtor operates to discharge his co-principals or sure- 
ties, we saw that the rule in part rested on the right, 
which a co-principal and a surety have respectively, to 
claim a partial or complete indemnity from the debtor 
released. We have now to consider, how far a creditor 
by acceding to an arrangement prejudices his right to 
enforce his securities either (i.) against a particular fund 
or property, or (ii.) against third persons where the 
debtor discharged is not the person primarily liable on 
the security. In these cases there is no right to an in- 
demnity, but they rest solely on the principle, already 
referred to (a), that a creditor, who ostensibly comes in 
on the same footing as the other creditors, shall not 
secure, or retain for himself, any advantage beyond the 
rest. 

The question must, therefore, eventually turn on the 

(a) Ante, pp 72, 125, and 129. 
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terms of the agreement. If the creditors release their 
debts without a reservation of their securities^ those 
securities will become the property of the debtor (a). 
Accordingly, if a creditor, after taking a composition on 
a debt, for which he holds bills drawn by the debtor, 
and releasing the debtor, subsequently sues the acceptors 
on the bills, the debtor can recover the sums paid by 
the acceptors as money received to his use (i). The 
effect of a release in extinguishing securities is pointed 
out in Sheppard's Touchstone (c). " By a release of all 
debts, are discharged and released all debts then owing 
from the releasee to the releasor upon especialties or 
otherwise, all debts also due upon statutes. And, there- 
fore, if the conusor himself, or his land, be in execution 
for the debt and he hath such a release, he must be dis- 
charged," to which Mr. Preston adds : " For by releasing 
the debt, the security for the debt is released." This 
statement of the law was adopted expressly by the Court 
of Exchequer in Cowper v. Green (d)^ and tacitly by Lord 
Lyndhurst in Buck v. Shippam (e), where he says : " The 
moment a creditor releases his debt, which he does by 
executing a deed of this kind, there is, of course, an end 
of any lien which he may have for it." 

Now, as has already been observed in relation to the 
reserve of remedies against co-debtors and sureties (/), it is 
a well-established principle, that a creditor cannot osten- 
sibly accept a composition, and sign a deed which ex- 
presses his acceptance of the terms, and at the same time 

(a) Cowper v. Green, 7 M. & W. 633, 641. 

(6) Stock V. Mawson, 1 Bos. & P. :^86, and see poat^ p. 145. 

(c) P. 342. 

Id) U.S. 

(e) 1 Ptiili. 6i)4, 696. See ante, p. 27. 

(/) See ante, pp. 125 and 129. 
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stipnlate for, or secure to himself, a pecnliar and separate ment or 

llftT6 l)66D 

advantage which is not expressed npon the deed or other- known to 
wise made known to the creditors generally (a). There- ^^ 
fore if a creditor acceding to the deed purports to jfawsonr. 
release the debt, he will not be allowed to avail himself ^^*- 
of any verbal arrangement made by the debtor with him 
— or with all the secured creditors — but not known to the 
creditors generally, that he or all the secured credi- 
tors shall retain the benefit of existing securities (b); 
but on the other hand, although the word release may be Reserva- 
used, if it clearly appears on the face of the deedy that it face of in- 
was one of the terms of the arrangement, and the inten- t^^^r"* 
tion of all parties, that secured creditors should have the 
benefit of their securities, the mere use of the word 
release will not be allowed to defeat this intention {c). 

In Sqmre v. Ford (d) the creditors covenanted that the Judgments 
deed should operate as a good release of all actions, suits, expressly 
obligations, debts, duties, Judgments, extents, executions, "^"^^^4"^-^ 
claims and demands which they might have against the guished by 

rele&se if 

debtor or his estate or effects for their respective debts, securities 
but so that the covenant should not operate on or destroy gj^ed' 
any mortgage, pledge, lien, or any other specific security 
which any creditor then possessed in respect of his debt, f^^J^ ^' 
and it was held, upon the construction of the whole deed, 
that the general words used had not the effect of releasing 
a judgment previously obtained and duly registered 
against the debtor by the plaintiff, who executed the 
deed, but that the plaintiff was still entitled to the benefit 

• 

(a) Per Lord Lang«lale, M.R., Cvllingworth v. Loyd, 2 Deav. 391, 
and Bee post, Gb. XIII. pp. 150 seq, 

(b) Mawson v. Stock, Ves. 301. 

(c) Squire v. Ford, Ha. 47, and nee ante, p. 122 seq. 
id) U.S. 
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of the charge, which he had thereby obtained on the 
debtor's real estate. 

And although the elftct of the deed itself wonld 
be to release the securities of creditoni executing it, a 
creditor's execution of it may be so expreeefy qvalified as 
to preserve his right of enforcing his securities. Thus in 
Duffi/ Y. Orr (a) A, a creditor of a firm, held securities 
from one of its members for moneys advanced by him, at 
different times, to the firm, but claimed a balance beyond 
what those securities would cover. All the creditors of 
the firm agreed to accept a composition ** of 78. for every 
20^. due to the said creditors respectively." The compo- 
sition was carried into effect by a deed, which witnessed 
that the several persons who had subscribed it, being credi- 
tors of the firm, covenanted to accept the composition in full 
discharge and satisfaction of the debts due from the firm 
or for which they were in any manner responsible, and 
absolutely released the partner on whose property A 
held security. A was the first to sign this deed; but 
added to his signature the words " without prejudice to 
any securities whatever that I hold.'* The other creditors 
signed in their respective order under A's signature. 
It was held that the composition, thus accepted, did 
not affect the rights of A upon his previous securities, 
but only related to the balance beyond the sum. they 
would cover, and that he might afterwards enforce those 
securities in equity. 

Since a simple release of the debt operates to extinguish 
the security, a fortiori will the security be extinguished 
where the creditor purports to release the debtors " from 
the debt owing from them to him, and also from all 
securities given by them or either of them for securing 

(a) 1 CI. & Fy. 253 ; c/. Lee v. LocMart, 3 My. & Cr. 302. 
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paymenf of such debt" {a). Therefore, where a creditor CutUng- 
who received the composition on his whole debt, in accord- j^^y^, 
ance with a verbal stipulation (not commnnicated to the 
other creditors) realised his security, and then execated 
the composition deed, which contained a release in the 
above terms, it was held that, other creditors having 
afterwards executed the deed without knowledge of the 
verbal stipulation, he could not retain the proceeds of his 
security (a). 

The same principle seems to apply where, though the The same 
creditors purport to release their debts, the agreement where debt 
cannot operate as a release, because it is not under seal, released is 
or where it is stated that the creditors accept the com- satisfied. 
position or dividend in full discharge of their debts, and the 
instrument is silent as to the rights of secured creditors. ^"®' * * 
Thus, Jessel, M.R, said in Couldery v. Bartrvm (J) : " If 
the creditors came in and all agreed inter se to take lOs. 
in the pound, the agreement inter se supplied the 
additional consideration which was supposed to be neces- 
sary, and the debts were satisfied — so satisfied, that if one 
of the creditors obtained an unfair advantage, a Court of 
Equity actually interfered, and allowed the debtor to 
recover back the surplus from him, because he was not 
allowed to take from the debtor anything more than the 
composition. The principle upon which the creditor was 
made to repay was, that his debt was satisfied, and that 
he had no right to take an unfair advantage." 

There is a case, however, which seems at variance 
with the position here contended for. The facts in Thomas t. 
Thomas v. Courtnay {c) were as follows: The plaintifis ^' "^^' 

(a) Cullinguorth v. Loyd, 2 Beav. 385. 
\h) 19 Chy. D. 394, at p. 400. 
(c) 1 B. & Aid. 1. 
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Thomas t. had Supplied goods to B. & Son. In March, 1814, the 
^ ^' plaintiffs and the other creditors of B. & Son signed 
an agreement (not under seal) to accept a composition of 
125. in the pound, to be paid by the debtor's promissory 
notes, and the agreement concluded " and the said credi- 
tors shall and will accept the sums secured by such pro- 
missory notes in full of all the debts due to them from 
B. & Son, and release them from all actions and demands 
from the beginning of the world to the said 31st December 
last past." On the 31st December, 1813, the debtors owed 
the plaintiffs £1295, which sum was put opposite their 
names when they signed the agreement, and they received 
composition notes (which were duly paid) upon that sum. 
In the previous November the plaintiffs bad received from 
the debtor a bill of exchange for £200, drawn by B. & Son, 
and accepted by Col. Gower, which became due and was 
dishonoured prior to the Slst December, 1813* Subse- 
quently to the composition the plaintiff received payment 
of this bill from Col. Gower, and the question was, whether * 
the sum so received was money received to the use of 
B. & Son, or whether the plaintiffs were entitled to retain 
it in respect of their original debt. 

The plaintiffs' contention was, that this subsequent pay- 
ment reduced their original debt to £1095, and they gave 
credit for the composition that they had received in 
respect of the other £200. This view was adopted by the 

Lord Ellen- Court. Lord EUenborough, in giving judgment, said: 
'' The manifest intention of the agreement between these 
parties was, that the plaintiffs were to receive 12s. in the 
pound on the amount of their debt. The first question is, 
what was that debt? Originally, and before it was 
reduced by the payment of Col. Gower's bill it amounted 
to £1295. That bill was not productive at first ; but as 
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soon as the money due npon it was received, it had the 
effect of striking out £200 from the amount of the debt, 
and thereby reduced it to £1095. On that sum 12«. in the 
pound was to be received, and no more. It is clear, then, 
that the plaintiffs would have been overpaid if they had 
retained the 12d. in the pound upon the whole of their 
debt as it stood originally. But it appears, as far as 
repects the £200, an allowance has been made by them 
for that sum in their account." Abbott, J., based his 
judgment on the ground that there was no clear intention 
shown in the agreement that all the creditors were to 
receive equally. 

Now it is submitted that by their receipt of the com- 
position on their whole debt, the plaintiffs' whole debt 
was satisfied and gone as effectually as if it had been 
released (a). If their debt was gone, then the plaintiffs 
had no right to have recourse to their securities, which 
would vest ipso facto in the debtor (J), or even if they did 
not so vest, yet since the acceptances were (as the Court 
assumed) acceptances for value, the plaintiffs were, by 
retaining the proceeds of the acceptances, taking from the 
debtor more than the agreed composition, which would 
be in fraud of the other creditors. 

The case of Thomas v. Courtnay (c) may be usefully com- 
pared with Stock V. Mawson (d). Stock's creditors entered stock v. 
into a deed of composition with him, whereby they agreed '^^^^' 
to accept a composition of 8s. in the pound, upon their 
respective debts and in full discharge thereof, and to join 
in a petition to supersede a commission of bankruptcy 

(a) See the remarks of Jessel, M.R., in Covldery v. Bartrum, 19 
Chy. D. 394, at p. 400, quoted ante, p. 143. 
(6) Cowper v. Green, 7 M. & W. 641. 
(r) IB. & Aid. 1. 
(d) 1 lk»8. & P. 286. 



deUc QwijLz Vj MnrMOi £roa& Stock, for ome of ^vlddi Ka v- 
aoaii^d bills dnviL It Mock ( to tLefiinaaovBi. KavBon 
psxrr^fd \0rAk1 debts. «sd rewsred iLe ftrnpoGlaGn on Hie 
«4^ mauimmt, sad iIms sued the aeoepioo of iktt InDs, on 
iosaecf vikidb ht rcseorcscid 2(k. in the p(i«ad.€fvliidilie 
eiiuiiMfd to reiUA 12f . in the pcnoid, bvt m« wiDiiig to 
puT orer ti^ btlanee. Stock dbuaed to be fntatlpd to the 
whole soKMmt paid bj the aeeepton, ud bitwight the 
aetiofi to redorer it. The Court <ETre. CJ^. BvDer. 
Oeitth, ax«d Bo(^, JJ.) held, that the intentkni of the 
parties waa, that the boldere of the bills ahould not 
reeeire more than their eompoaiticn, that thej oog^t to 
bare surrendered to the debtor their secnritieB, aad that 
the plaintiff eonld reoorer the aoma receired on the bills 
aa nionej reeeired to his use. It ia tme that Bnller, J., 
baaed bia judgment on a proriaion of the agreonent, by 
which erediiora aorrend^red to the debtor all ** bills** 
(thongh the billa in question do not seem to hare been 
within the scope of the proTision (a)), and on this ground 
the case was distinguished in the argoment in I^ornos y. 
£vr*, ii. i. Courtnay{h\ but Eyre, C J., expressly said : " Here a cer- 
Sati»r«/> tain liquidated sum is giren, and the creditor thinks it for 
^)^ ^ his interest to consider the whole as the debt of the drawer, 
\\t\^T^*^' ^^ ^ accept 8«. in the pound as a satisfaction; this is 
dniAA^r, the substance of the instrument ; by this the debt is dis- 
charged and gone, and the effects are absolutely released. 
Suppose that the plaintiff had paid 20^. in the pound 
there can be no doubt but that he would have become the 
purchaser of these bills, and would be entitled to take 
them out of the hands of the holder and use them accord- 

(a) See /«r Lord Eldon, Mawson v. Stock, 6 Ves. 304. 
(fe) 1 B, & Aid. 1, ante, p. 143. 
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ing to the relation in which he might stand to the 
acceptor. If it be so on payment of 20«. in the pound, 
can we distinguish the present case from that? The 
creditor has thought fit to accept 8^. in lieu of 20^., . . . 
and the discharge is as effectual as if 20^. in money had 
been paid." 

The case of Thomas v. Courtnay{d) has been distin- 
guished in several cases (6), and seems to stand alone. It 
was cited in Bush v. Shipnian (o), where it was held that a 
secured creditor, who, with notice of the deed, had realised 
his security could not be allowed to come in under the 
deed. In that case, it is true, the arrangement was by 
deed containing a release, but the decision rested, not 
on the technical effect of a release in extinguishing the 
debt, but on the ground 'that it was inconsistent for a 
creditor, who had already realised his security, to be 
allowed the benefit of an arrangement which intended a 
rateable division of the debtor's effects. 

The result of the cases seems to be, that if the original 
debt is satisfied by the receipt of the composition, or of the 
dividend, then a secured creditor cannot retain the benefit 
of his securities (d), unless his right to do so is expressly 
reserved. Some difficulty might formerly have been felt, 
where the security was by specialty, as to how a covenant 
under seal could be satisfied by a parol agreement, but 
in such a case the agreement for good consideration to 
accept satisfaction of the debt by substitution of the new 

(a) 1 B. & Aid. 1, antCf p. 143. 

(6) See Cowper v. Green, 7 M. & W. 633, 639 ; Pfleger v. Brovm, 
28 Beav. 391, 396. 

(c) 14 Sim. 239, on appeal suh nom. Buck v. Shippam, 1 Phill. 694, 
and see an^e, p. 27. With this case compare Orakam v. Ackroyd, 10 
Ha. 192, and Broadhent v. Barlow, 3 D. F. & J. 570 ; ante, pp. 28 seq. 

(d) See Cowper v. Green, 7 M. & W. 633, 639. 

L 2 
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comtraet for the old^ Kmounia to an equitable satisfiac- 
tion ; and if it can be clearl j gathered from the agree- 
ment that the intention waa (and there ia a presumption 
of rach intention in ererj case (a)) that njl shonld share 
eqnallj, it would be a fraud on the other creditors, if a 
creditor holding security, who was a party to the arrange- 
ment, were allowed to enforce his security, although 
technically it might not have been either satisfied or 
released* 

The foregoing remarks will senre to show how ex- 
tremely important it is, that the rights of secured cre- 
ditors under the agreement should be accurately defined 
on the face of the agreement. In practice it is customary 
to insert a provision as to their right to retain their 
securities, the prorision being usually to the effect that 
such creditors shall be allowed to retain their security, 
and come in under the arrangement in respect of the 
balance only of their debt, after deducting the value of 
their security, or that if they elect to prove for their 
whole debt, they must surrender their security — ^adopting 
the rule in bankruptcy. 

Where the creditors by a composition deed release their 
debts, and it is provided that secured creditors acceding 
to the arrangement shall have the benefit of their securi- 
tieSy but shall receive the composition under the deed 
only on the balance after deducting the value of the 
securities, a secured creditor, after receiving payment of 
the composition on such balance, retains his security only 
as a security for the value he has so put upon it (the rest 
of his debt being discharged by the payment of the com- 
position), and is liable to be redeemed on payment of 
such value with interest ; and if the security is realised in 

(a) Ptr Parke, B., in Ilowden v. Simpson , 10 A. & E. 813. 
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the market, and produces more than the value set on it, 
the surplus is the property of the debtor. Thus, where |["''^ ^« 
the deed contained the above provisions, a creditor for 
£229 8a. 6(2., who held as security a policy of assurance on 
the life of the debtor, valued the policy at £16, and 
received the composition on the balance, viz., £213 8a. 5c/. 
The policy having fallen in after some premiums had 
been paid by the creditor, it was held, that, after his 
execution of the deed and receipt of the composition, he 
remained a creditor only for £16, and that the proceeds 
of the policy, after payment of £16 and interest, belonged 
to the debtor's estate, subject to repayment with interest 
of the premiums which the creditor had paid (a). On 
principle it would appear that the result will be the 
same, although the agreement does not operate as a 
release, wherever the creditors agree to accept the com- 
position, or the dividend payable under the agreement in 
satisfaction of their debts (5). 

(a) Boltm V. Ferro, 14 Chy. D. 171. 

(6) And see per JesHeli M.R., Couldery v. Bartrvm^ 19 Chy. D. 
400, 401 ; and q/". Society OinercUe de Fans v. Oeen 8 App. Ca. 
606, 615. 
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CHAPTEE Xra. 

Sbcbet Aobeement fob Benefit of pabticulab Cbeditob 

OB Cbeditobs. 

Secret Allusion bas already been made to cases in which a 
adrantegr creditor, who purports to come in under a composition 
oTw other arrangement, has stipulated with the debtor that he is to 
Toid. enjoy some advantage over the other creditors ; as, how- 

ever, equality of benefit is the whole basis of these 
arrangements (a), any such secret bargain is a fraud on 
the other creditors, and has been uniformly declared void. 
Macdonald, " The principle is, that in such cases each must conduct 
himself openly, and in the manner in which he appears to 
the world to act. If his conduct is such, as has a natural 
tendency to induce the other creditors to believe, that all 
are acting upon equal terms, and receiving equal shares, 
as they may be influenced by that appearance, any pri- 
vate agreement for greater benefit to one is a fraud upon 
the rest, and therefore void " (6). 

It is on grounds of public policy, and not merely out of 
compassion for the debtor (since there can be no particu- 
lar deceit on the debtor, who is party thereto), that 

(a) Per Parke, B., Howden v. Simpson^ 10 A. & E. 81. S. 
(h) Per Macdonald, C.B., Fawcett v. Gee, 3 Anstr. 915. 
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the Court relieves against such bargains (a); and the Onasof 
onus lies on the party alleging fraud to show that the on^party' 
agreement was in fact unknown to the other creditors (6). alleging 

The rule applies whatever may be the benefit stipu- The role 
lated for by the creditor, for whether it be the pay- ^^jf^Jg^g^ 
ment to him of a larger composition than is to be paid t>»e nature 
to the other creditors, or the giving of security for the advanuge. 
balance of his debt (c), the retention of existing secu- 
rities {d), or merely the better securing of the composition 
itself (e), the case will still be within the principle of 
the rule, since whatever he the nature of the secret bargain, 
the preferred creditor, by signing the agreement without 
disclosing that bargain, misleads the other creditors into 
a situation in which, his own acts show, he thinks it 
unreasonable they should be placed (/)- 

This rule has been generally recognized from the The fraud 
earliest times, but it was urged in one case, that unless all pretending 
the creditors had come in, or there was a proviso avoiding ]? *°°®P* 
the composition, unless all should come in by a certain terms as 
time, the presumption of a mutual confidence and implied creditors. 
contract among the creditors, that no one should receive 
more than another, did not arise, and each creditor had 
a right to make his own bargain and get the whole of 

(a) Per Lord Hardwicke in Earl of Chesterfield v. JansseUy 2 Ves. 
Sen. 156. 

(6) Davidson v. McGregor, 8 M. & W. 755 ; see ante, p. 130. 

(c) Middleton v. Onslow^ 1 P. Wms. 768 ; Cockshott v. Bennett, 2 
T. R. 763 ; Wells v. Girling, 1 B. & Bing. 447 ; Cecil v. tlaistow, 
1 Anstr. 202 ; Eastahrook v. Scott, 3 Ves. 456 ; Britten v. Bttghes, 5 
Bing. 460 ; Jackson v. Lomas, 4 T R. 166 ; Pfleger v. Browne, 28 
Beav. 391. 

(jd) CuUingworth v. Loyd, 2 Beav. 385; Stock v. Mawson, 1 
B. & P. 286. 

(e) Leicester v. Bose, 4 East, 371 (overruling Feise v. BandaXl, 6 
T. R. 146); Ex parte Sadler and Jackson, 15 Ves. 52. 

(/) Per Lord Eldon, 15 Ves. 56. 
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his debt if he could. Bat this argument did not pre- 
vail (a). Every creditor undoubtedly has a right to 
make his own bargain, and get the whole of his debt if 
he can ; but it is the *' pretending to accept the same 
terms as the other creditors, when the creditor so pre- 
tending has secured himself some advantage of which the 
others are not to partake, which constitutes the fraud on 
the other creditors " (b) ; and this fraud is none the less 
whether it be one creditor or all who are deceived. 

This rule applies although the negotiations for a com- 
position, in the course of which the fraudulent bargain 
was made, prove abortive (c). Therefore, where the plain- 
tiff, a creditor of A, offered to induce A*s creditors to 
agree to a composition, on condition of A's giving him a 
promissory note signed by A and another, as security for 
a portion of his debt (a transaction that was to be kept 
secret from the other creditors), and the note was given 
by A and signed by the defendant, but the plaintiff^s 
endeavours to induce the creditors to accept a composi- 
tion were unsuccessful, it was held, that the agreement, 
was void, and the plaintiff could not enforce the note 
against the defendant (c). Dallas, C.J., said, in giving 
judgment : '* The facts do not leave much doubt as to the 
fraud of the case. If, then, the agreement is fraudulent, 
it is void ; and I am at a loss to understand how an agree- 
ment void in its creation^ can cease to he void frcym svhse- 
quent circumstances " {d). 

The rule was held to apply where a creditor con- 

(a) Constantine v. Blache, 1 Cox, 287. 
lb) Per Best, C.J., 4 Bing. 224. 

(c) WelU V. Girling y 1 Br. & Bing. 447 (which must be regarded 
as overruling the dictum of Lord Mansfield in Wheelright v. Jackson, 5 
Taunt. 116) ; and cf. Alsagerv. Spalding, ^Bing. N. C.407, infra, p. 160. 

(d) 1 Br. & Bing. 453. 
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sented to become surety for the payment of a com- creditor 

position of Ss. in the pound, in consideration of his comes 

receiving the plaintiffs acceptances for the full amount of p^y^^^/t of 

his own debt : and upon a bill filed by the debtor for an the com- 

' ^ y ■% 1 111 position in 

account of certain property, which had been handed over considera- 
to the creditor-surety to enable him to pay the com- obteining 
position, an account was decreed with a declaration that P^^™ii°* 
the defendant was only to be allowed in account the same ^^ 
proportion as other creditors — 8«. in the pound (a). Barker, 

But, where the creditors agreed by resolution under 
sec. 126 of the Bankruptcy Act, 1869, to accept a com- 
position payable by three instalments, the third instal- 
ment being guaranteed by a surety (who was also a 
creditor), and, before the resolution was passed, the debtor 
had agreed with the surety to indemnify him against any 
liability, which he might incur under his guaranty, by 
depositing goods with him, although this agreement was 
not made known to the creditors, it was held that the 
non-disclosure of this arrangement did not render it 
an improper transaction, for it was not part of the bargain 
with the creditors that the assets should be dealt with in 
any particular way (&)• 

It is immaterial, for the purpose of this rule, whether Mode of 
the composition agreement was entered into at a meeting oTcomposi- 
of all the creditors assembled for the express purpose, or ment*fiTH ' 
the agreement was impliedly a common one by the ere- material. 

(a) Wood V. Barker, 1 Eq. 139 ; cf, Pendlehury v. Walker^ 4 Y. & C. 
424. 

(b) Ex parte Burrell, re Robinson, 1 Chy. D. 537. For a case in 
which after a composition agreement, the debtor made an assignment 
of his effects to a surety who had agreed to guarantee part of the com- 
position, to indemnify him against his liability, and a creditor (who 
had been remitted to his original rights by default in payment of the 
composition) was held entitled to allege such assignment as an act 
of Bankruptcy, see Leake v. Young, 5 E. & B. 955. 
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ditors affixing their signatures to the same deed carried 

round to each separately (a). 
Bargain Where a bargain was made with all the secured ere- 

secured ditors as a body, that they should retain their securities, 
creditors [^ ^^lq held that it was void, it not beine: known to the 

as a body, ^ / ^ ^ 

not known creditors generally that this was the footing on which 

generally, the securcd Creditors came in under the arrangement (b). 

^'^*^* It being thus established that all such bargains are 

void, it remains to consider the rights and liabilities 
attendant on securities given in pursuance thereof, and 
the consequence generally to the parties to such bargains. 
A comparison of the numerous authorities seems to justify 
the following conclusions : — 

1. Creditor L The Creditor cannot enforce such agreement {c), 

enforce ^^' ^*^ ^® (^^ ^^^ holder with notice) enforce 
securities securities obtained under such bargain (whether 

obtained 

there- obtained from the debtor or a third person) (a); a 
subsequent promise to pay them is without con- 
sideration, and will not sustain an action (e) ; and 
the Court will order such securities to be delivered 
up to the debtor, though he is particeps criminis (/). 
Securities Not Only is the original security incapable of enforce- 
foi^fhe"** ment, but all given in substitution of it will be alike 
original invalid. Thus in Geere v. Mare (g\ on a composition 

security ^ \^/' r 

invalid. between the defendant and his creditors, a secret ar- 
Oeere v. rangemcnt was made by which the plaintiff was to 

Mare. 

(a) Per Le Blanc, J., 4 East, 383. 
(6) Mawson v. Stocky 6 Ves. 301. 

(c) Jackson v. Lomas, 4 T. R. 166. 

(d) Coleman v. Waller, 3 Y. & J. 212 ; Welh v. Girling, 1 Br. & 
B. 447. 

(c) Cockshott V. Bennett, 2 T. R. 763 ; Constantine v. Blache, X 
Cox, 287 ; Mawson v. Stock, 6 Ves. 301. 
(/) Jackman v. Mitchell, 13 Ves. 581. 
(y) 2 U. & C. 339. 
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receive a larger composition than the other creditors, and 
to carry this arrangement into effect, S., the defendant's 
brother, accepted a bill for the additional composition, 
and the plaintiff assigned his debt to S. S. received the 
composition on the debt, and paid it over to the plaintiff. 
The bill having been dishonoured, and the plaintiff having 
threatened legal proceedings, the defendant by deed, re- 
citing that S. was indebted to the plaintiff in the amount 
of the bill, assigned to the plaintiff a policy of assurance 
by way of security, covenanting to keep up the assurance, 
and repay any premium paid by the plaintiff. It was 
held that the plaintiff could not enforce this covenant. 

And, even where the plaintiff, who was a creditor of A., ciay v. 
the defendant's son, had obtained judgment and issued ''^* 
execution against the defendant, on two promissory notes, 
which had been given to the plaintiff (in fraud of other 
creditors) as the price of his accession to a composition 
arrangement between A and his creditors, but afterwards 
agreed to stay execution on receiving (irder alia) a 
guaranty by the defendant, and thereupon gave up the 
two notes, it was held that the guaranty was tainted 
with the original fraud, and could not be enforced, 
notwithstanding that part of the consideration for it was the 
giving up a judgment in an action in which the illegality 2. Creditor 
might have been, but was not pleaded (a). fraud^of 

II. Where the fraud consists in concealing the ^^^^j 
amount of the creditor's debt, and accepting a com- conceals 
position on and releasing a portion of it only, the ciahn^^cMl- 
creditor cannot afterwards sue for the portion which °®* ?^®'*" 

\7ards sue 

he has not released (b). for that 

part. 

(a) Clay v. Bay, 17 C. B. (n.s.) 188. 

(b) Britten v. Hughes, 5 Bing. 460 ; and see cases cited, ante, p. 
85 seq. 
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3. Creditor III. Where a composition agreement is tainted by 

party to 

fraudulent any such fraudulent bargain^ the creditor who is 
Seven P^rty to the fraud cannot enforce eyen payment of 
enforce the Composition. 

payment of / ^ 

composi- Thus, in Knight v. Hunt (a), the plaintiff had refused to 

sign an agreement to receive a composition of 10a. in the 

Hunt ^ pound, but afterwards consented, on the debtor's brother 

offering to supply him with coals to the amount of the other 

10a. — an arrangement which was not made known to the 

other creditors. The plaintiff received a promissory note 

for the composition, and was supplied with coals to the 

amount agreed on. Interest was paid on the promissory 

note, but the note itself not having been paid, the plaintiff 

brought an action on it, and it was held he could not recover. 

ffoiDden Y, The case of Howden v. Haigh (b) is even stronger, for 

"^ ' there it was held that the plaintiff, who had agreed to 

accept payment of his debt by instalments, but, to obtain 

an advantage over the other creditors, had secretly 

bargained for the indorsement to him by the defendant 

of a bill accepted by a third party, could not succeed in 

an action for the instalments, although he had not enforced 

or received payment of the acceptance, which had become due. 

Agreement The Gourt held that the transaction was not divisible, but 

lisibi'e but "^l^ol^J ^oid (c). This casc was doubted by Alderson, B., in 

wholly Davidson v. McGregor (d), but was regarded as sound in 

Parke B. Higgins V. Pitt (e), and Parke, B., there explained it: " If 

the additional benefit had been actually given, to ^.llow the 

(a) 5 Bing. 432. 
(6) 11 A. & E. 1033. 

(c) Littledale, J., in this case suggested (p. 1039) the possibility 
that the plaintiff might be entitled to sue for his original debt, but it 
was not necessary to decide the point. 

(d) 8 M. & W. 755. 

(e) 4 Exch. 312, 324. 
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plaintiff to recover the amount of the composition, would 
be to have given him more than the rest of the creditors ; 
and the validity of the agreement could not depend on the 
contingency, whether the additional benefit was actually 
received or not (a), the principle of these decisions 
being, not that a party is not to be permitted to 
recover ipore than others, but that every secret bargain 
is a fraud on the creditors, and is void when it is made, 
and being executory cannot be enforced even against 
a fraudulent party ; and where a part is fraudulent, the 
bargain, being an entire thing, is altogether fraudulent 
and void." 

IV. Conversely, if the' debtor requires the aid of 4. The 
the Court to enforce the terms of the composition c^nuot 
agreement against a creditor who has made such a terai7of ^^ 
fraudulent bargain, the latter, though he has had the com- 

position 

the benefit of the bargain, may resist enforcement agreement 
of the agreement by relying on the fraud (I). cfedUor* ^ 

Therefore, where a creditor (who by a secret bargain ffiggins v. 
had stipulated for an advantage over other creditors) ^*^^' 
entered into a composition agreement with his debtor, by 
which he covenanted to take a composition and indemnify 
the debtor against certain bills accepted by the debtor, 
which were in his hands, and afterwards, claims having 
been made against the debtor on these bills by third persons 
to whom they had been endorsed, the creditor failed to 
indemnify him, it was held that the debtor could not enforce 
the covenant for indemnity — which was part of the frau- 
dulent and void agreement, and which, but for that agree- 
ment, would not have existed — any more than the creditor 

(a) Cf. also the ratio decidendi of Welh v. Girling, 1 Br. & B. 447, 
per Dallas, C.J., ante, p. 152. 

(6) Hiygins v. Pitt, 4 Exch. 312. 
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conld sne on the other coTenanty both being tainted with 
frand (a). 

MUhiieu There is a cnrions case (b) in which the debtors indi- 
rectly obtained the benefit of an indemnity. The &Lcts 
were as follows : The defendants proposed a composition of 
6$, Sd, in the pound to their creditors, which was accepted 
by the majority of the creditors, bnt the plaintiff refused 
to concur unless he received lis. Ad. on a portion of his 
debt and the remainder in full, and upon receiying notes 
for this amount and the positive assurance of the defen- 
dants (which was, however, untrue) that no other creditor 
than himself was preferred and that no one of them was 
to receive more than the 6^. 8^., he executed the compo- 
sition-deed, which contained a release of his whole debt. 
At the time of the execution of the deed, there were out- 
standing bills drawn by the plaintiff and payable to his 
order, which the defendants had accepted in payment of 
the debt so rele^ised. The plaintiff, after the release, 
omitted to take up these bills, and the defendants, being 
threatened with proceedings by the holders, gave the plain- 
tiff their promissory notes in order that he might provide 
funds to meet the bills. The plaintiff sued the defendants 
upon these notes, and they pleaded the facts. It was held 
that the facts showed no valid consideration for the notes, 
since the plaintiff, when he received the notes, was already 
bound to take up the bills, and that the defendants might 
allege this duty against him, though it arose out of a trans- 
action which was a fraud upon other parties. 

5. Debtor V. If; undor any such bargain^ the debtor pays 

(a) Higgins v. Pitty 4 Exch. 312, and see per Parke, B., ih. p. 325, 
antey p. 156. 

(h) Mallalieu v. Hodgson, 16 Q. B. 689 ; see also Ex parte Oliver, 
4 Do G. & Sm. 354. 




Sums paid thereunder recoverable. 159 



the creditor a sum of money to purchase his assent can recover 
to the composition^ or gives him a negotiable 'nTer^such 
security^ which the debtor is afterwards compelled bargain for 

CaGQ 1 LOi 8 

to pay to third persons^ he may recover firom the consent. 
creditors the sums so paid (a). A third person liable 
on the security so given^ who has been compelled 
to pay it^ has the like remedy against the creditor (b). 
Some of the propositions enunciated above Lave been 
much discussed, but they seem now to be satisfactorily 
established. It was formerly urged that, although the 
contract was illegal, money paid thereunder could not 
be recovered — qtu>d fieri non debet factum valet ; that in the 
first place the parties were, at all events, in pari delicto^ 
and, therefore, neither ought to have the assistance of the 
law against the other ; and secondly, that as the payment 
of the money could have been resisted on the ground of the 
fraud, if that defence had not been resorted to, the pay- 
ment must be taken to have been voluntary. But Lord 
EUenborough answered the first of these objections very i^rd Eii«n- 
forcibly (c) : " This is not a case of par delictum : it is ^^ ' 
oppression on one side and submission on the other : it can 
never be predicated as par delictum where one holds the 
rod and the other bows to it. There was an inequality Payments 
of situation between these parties : one was creditor, tarj^ ^°' 
the other debtor, who was driven to comply with the 
terms which the former chose to enforce." There being 
such inequality of situation, payments made under such 

(a) Smith v. Cuff, 6 M. & S. 160; Norton v. Biley, 11 M. & W. 
492. The dicta of Lord EUenborough in the former case were 
doubted by Parke, B., in Higgins v. Pitt, 4 Exch. 325, but this doubt 
wa< overruled in Atkinson v. Denhy, 6 H. & N. 77d, on appeal, 
7 H. & N. 934. 

(6) Smith V. Bromley, Doug. 696, n. 

(c) 6 M. & S. 165. 
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circTunstances can no longer be regarded as made yolnn- 

tarilj, bat under coercion (a). 

Atkituoh T. The facts in Atkinson y. Denby (b) were as follows : The 

'' ^' plaintiff, being indebted to the defendant and others, 

offered a composition of 5s. in the poimd. The defendant 

at first refused to accept less than 20a. in the ponnd, but 

nltimately agreed to accept the composition, the plaintiff 

agreeing (in frand of the other creditors) to give him a 

bill of exchange for £108 and £50 in cash. The bill of 

exchange and the cash were given accordingly, and the 

defendant signed the composition deed. The composition 

was paid to the defendant and the other creditors. The 

plaintiff then brought an action to recoyer the £50, and 

it was held by the Court of Exchequer (Pollock, C.B., 

Bramwell and Wilde, BB. ; dissent. : Martin, B.) that he 

was entitled to recoyer ; and this judgment was affirmed 

in the Exchequer Chamber (o). 

Such sums III Alsager y. Spalding (d), the defendants were creditors 

" vertd ^'^' ^^ ^'^ ^^^ ^®^^ ^® security a policy of assurance effected 

even fcy ]). J), offered to pay to his creditors a composition of 

comix>si. 8d in the pound, which the defendants refused to accept, 

I.aid.'**^* unless D. assigned the policy to them. D. accordingly 

Aisaqer v. ^^^ ^^9 ^^^ ^^^7 cxecutcd the compositiou deed. D. haying 

Spalding, afterwards become bankrupt, it was held that his assignees 

were entitled to recoyer the sums receiyedby the defendants 

on the policy although the composition had never been paid (e). 

Secus : Where, ho weyer, coercion is no longer present, the pay- 

payments °^®^* ^^ yoluutary, and can no longer be recoyerei This is 

(a) See per Bramwell, B., Atkinson v. Denby, 6 H. & N. 788. 

(b) 6 H. & N. 778. 

(c) 7 H. & N. 934. 
(rf) 4 Bing. N. C. 407. 

(c) C/. Welh V. Oirling, 1 B. & B. 447, ajite, p. 152. 
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illustrated by Wilson v. Bay (a). The defendant, a creditor were really 
of the plaintiflf, refused to sign the composition-deed coerdo^^* 
unless he were paid in full, and the plaintiff, in order to ^^^% »« 
obtain his signature, accepted a bill of exchange, drawn present. 
for this purpose by P., the defendalit's clerk, for the TTi/sonv. 
difference between the amount of the composition and of ^^* 
the defendant's debt ; the defendant then signed the deed. 
The bill was not honoured when due, but on subsequent 
application the plaintiff paid the amount to P., and the 
defendant received the money. It was held that this was a 
voluntary payment, and the plaintiff could not recover the 
sum so paid. " The plaintiff," it was said, " might have 
refused payment, and if the defendant's agent, the drawer, 
had brought his action on the acceptance, he had the oppor- 
tunity of defending himself by the illegal nature of the 
consideration. He waived the advantage, and voluntarily 
paid the bills with full knowledge of all the facts (i)." 

It is submitted that if the suggestion of the fraudu* 
lent arrangement clearly proceeded from the debtor, 
,who was at the time desirous of preferring the creditor, 
and no pressure {e.g., by refusing to come in except on the 
terms of getting a preference) was put upon him by the 
creditor, then, as all presumption of coercion would be 
rebutted, the payments (even though made before the 
creditor signed) could not be regarded as otherwise than 
voluntary, and the debtor could not afterwards recover 
them. 

In a recent case, however. Hall, V.C., declined to peLenz- 
regard as voluntary, payments made by a debtor to a p^J 

(a) 10 A. & E. 82. 

(6) And cf, per Lord Abinger, Bradshaw v. BradshaWy 9 M. & W. 
35 ; and Gibson v. Bruce, 5 M. & Gr. 399 ; but see contra. Clay v. 
Hay, 17 C. B. (n.s.) 1H8, ante, p. 165. 

M 
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the additional snm of 2a, in the ponnd, and the person who 
conducted the negotiation on behalf of the plaintiff, gave 



particular creditor, subsequently to a composition, in 
pursuance of a fraudulent bargain with that creditor, 
and refused to vary the certificate of the Chief Clerk, 
who, in taking the account between the parties had 
credited the debtor with these sums as payments made 
on behalf of the creditor (a). 
Debtor can- Where the plaintiff offered a composition of lOs. in the 

not recover , * * 

sums paid pouud, which was accepted by the creditors other than 
pei-son^ the defendant, who refused to come in unless he were paid 

under such 
agreement. 

Bradshaw 

T. Brad' a chcque for the 2s, in the pound (drawn by W., the 

plaintiffs father-in-law, without the plaintift's knowledge) 

to the defendant, who thereupon signed the agreement 

(which contained an absolute release) and received the 

plaintiffs acceptances for the 10s. composition, it was 

held that the plaintiff could not recover the amount paid 

by W. as money recieived to his use ; but a suggestion 

was thrown out that if it were shown that the plaintiff 

had paid the acceptances to hond-fde holders out of his 

own fundsy he might recover back from the defendant 

the excess received by him beyond the amount of the 

composition (i). 

6. Creditor VI. If the release in the composition-deed is 

received* subject to a proviso avoiding it in the event of 

amount of non-pavment of any of the instalments, a creditor 

composi- *" ' 

tion under who^ Under a secret arrangement has received more 

fraudulent . , . , . « . i ... 

agreement than the amount of the composition payable under 

^lo^Ted tt' *^® d®®^^ ^^^ ^°* ^® remitted to his original rights 
take ad- jjy default of the debtor in payment (c\ 

vantage of ^ ^ 

debtor's 

default. (a) Re Lenzherg's Fnlicy^ 7 Chy. D. 6^0. 

(6) Bradshaw v. BradnhaWj 9 M. & W. 29. 

(c) Ex parte Oliver, 4 De G. & Sm. 354. 
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The qnestion has been raised, but not decided, whether 
a creditor, who has made a secret fraudulent bargain, 
thongh he has not enforced it, can take advantage of the 
debtor's default in payment of the composition (a). 

Where a creditor agreed to a composition on the under- 
standing that he was to have a secret advantage over other 
creditors, it was held that he could not claim to be 
remitted to his original rights, on the ground that the 
debtor had falsely represented that he was the only 
creditor who was obtaining a preference (h). 

On a bill filed by a debtor to restrain an action brought Watts v. 
against him by his solicitor, it appeared that the debtor ^ 
had entered into a composition by deed with his creditors, party^to 
one of whom was his solicitor, and that there had been l^^^^\ 

' bargain 

a secret agreement with the latter that he should, not- not allowed 

withstanding, receive payment of his debt in full. Enight a<iyantage 

Bruce, V.C, held that it was the duty of the solicitor to dlfaiif'' 

inform his client both that the release contained in the ^^^^^ ^°™" 

}M)8ition 

deed was effectual notwithstanding such agreement, and agreement, 
that the position of the debtor with regard to the solicitor 
might be prejudiced by his omission to conform strictly to 
the terms of the deed, as such an omission would revive 
the solicitor's claim ; and since it appeared that no such 
information had been given, he held that the solicitor could 
not be allowed to take advantage of the omission on the 
debtor's part, which would be taking advantage of his 
own wrong (c). 

VII. There is nothing to prevent a debtor, who 7. Voiun- 
has compounded with his creditors, subsequently ment^oT 

(a) Howden v. Haigh, 11 A. & E. 1033, 2>cr Littledale, J., p. 1039; 
ante J p. 156. 

(h) MaUalieu v. Hodgson, 16 Q. B. 689. 
(r) Watts V. Hyde, 2 Ci.ll. C. C. 368. 

M 2 
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debt after paying any particular creditor in fall, and if he, 
tionfnot after the composition, not tmder any prior arrangement, 
under prior ^^jj^ voluntarily, gives such a creditor a security for 

arrange- •^z o *f 

ment, the balance of his debt, that security may be 

valid. _ , / x 

enforced (a). 
Securities Accordingly, where M. J., with the defendant's other 

for balance 

of debt, creditors, agreed to accept a composition and released 

wquentiy" ^®^ ^^^^ ^^^ *^® plaintiffs, as trustees for M. J., 
and voinn- two vears afterwards received a bond as security for 

tarily, * 

valid. the balance of M. J.'s debt after deducting the amount 

Tooky. of the composition, and there was nothing to connect 

^ ' the giving of the bond with any arrangement at the 

time of the composition, it was held that the bond could 

be enforced (i). Best, C.J., in giving judgment, said, 

^^ It is the pretending to accept the same terms as the 

other creditors, and so encouraging them to come into 

the arrangement, when the party so pretending has at 

the time secured to himself some advantage, of which 

the others are not to partake, which constitutes the fraud 

on the other creditors. There is no deceit of this kind 

in the present case." 

But not But where the debt is released or satisfied by the 

enforceable 

unless agreement, and afterwards the debtor gives the creditor 

under seal j i •* • -j. * :» 7 /» j -i 

or for good t^ whom it was owiug a security, not under seat, for the 
tion**^*^*" ^^^^^*> *^® debtor may resist the enforcement of such 
security as nudum pactum for want of consideration (c), 
and an agreement, not by deed, to pay a satisfied debt 
cannot stand unless for a valuable consideration beyond 
the mere release of the debt (t2), but if it is supported 

(a) Per Lord Kenyon, Cockshott v. Bennett, 2 T. B. 765. 

Q>) Took V. TwJc, 4 Bing. 224 ; affirmed in error, 9 B. & C. 437. 

(c) Ex parte EaM, 1 Deac. 171. 

{d) Per Kuight Bruce, V.C., Watts v. Hyde, 2 Coll. C. C. 368, 377. 
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by a good consideration, such a parol agreement may 
stand (a). 

Since on the release of his debt the creditor loses (in the 
absence of express stipulation) his right to retain a 
security for that debt deposited with him by the debtor, 
the relinqnishment of such a security will not afford any 
consideration for a parol promise by the debtor to pay 
the residue of the debt beyond the amount of the agreed 
composition (i). 

(a) Cf. Jakemam, v. Cook^ 4 Ex. D. 26, but Eaa parte Barrow^ re 
AndrewSy 18 Chy. Div, 465, contra. 

(b) Oowper v. Green, 7 M. & W. 633. 
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CHAPTEE XIV. 

Duties, Powers, and Liabilities of Trustees. 

I. Duties and Powers of Trustees. 

The main dnty of the trustee of a Creditors' Deed is to 
collect and realise the assets assigned to him, and distri- 
bute them among the creditors entitled to receiye a diyi- 
dend. It will be necessary, therefore, to consider — 

(i.) What creditors are entitled to be admitted to par- 
ticipate in the distribution, and what are the duties of 
the trustee with reference to their admission, and to the 
distribution of the fund. 

(ii.) The amount of the debts upon which a dividend is 
to be paid and the order in which they are payable, and, 

(iii.) What creditors (if any) are entitled to interest, 
and for what period. 



(i.) JVhat creditors are entitled to be admitted; and the 
duties of the trustee as to their admission. 

The principles by which the creditors entitled to the 
benefit of the trust are to be ascertained were considered 
in previous chapters (a) ; it may be useful, however, in 
admission : the present place, briefly to summarise the result of our 
former inquiry, which may be done as follows : — 

(a) Chaps. II. and III., ante, pp. 11 and 18. 
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(a) Mode of accession (a), 

A creditor need not execute (i) : 

He must not have acted contrary to the provisions of 
the arrangement (o), or set np a title adverse to the 
deed {d) : 

He must do some act amounting to acquiescence, so as 
to bind himself to its provisions, and put himself in the 
same situation, with regard to the debtor, as if he had 
signed (e). Standing by with notice of the deed, without 
any active assent thereto, will not be suflScient (/) unless, 
perhaps, in a case where the creditor has thereby lost his 
legal remedy {g). 



Creditor 
need not, 

must not, 



must. 



(/8) Timjefor accession (A). 

In the absence of any express provision on the point in 
the instrument, no creditor can be allowed to accede after 
the debtor's death (i), nor after a receiving order has 
been made against the debtor's estate, or he has become 
bankrupt (j). 

Although a time is fixed by the deed within which 

(a) See also ante^ Ch. II., p. 11, «ey. 

(6) Field V. Doncmghmore, 1 Dr. & War. 228, and cf, Biron v. 
Mount, 24 Beav. 649 ; Raworth v. Parker, 2 K. & J. 169. Forbes v. 
Limond, 4 D. M. «fe G. 298. 

(c) Field V. DonoughTnore, u. s, 

(d) Bvsh V. Shipman, 14 Sim. 239 ; Watson v. Knight, 19 Beav. 
369 ; Brandling v. Plummer, 27 L. J. Cby. 188. 

(e) Forbes v. Limond, 4 De G. M. & G. 298 ; WJdtmore v. Turqtiand, 
3 D. F. & J. 107, 109 ; and per Lord Lyndhurst, Be Marshall, 
De Gex, 291. 

(/) Biron v. Mount, 24 Beav. 649. 
(g) Nicholson v. Tutin, 2 K. «fe J. 18, 23. 
(h) See also ante, Ch. III., p. 18, seq, 
(i) Lane v. Husband, 14 Sim. 656. 

(y) Biron v. Mount, 24 Beav. 642; cf, per Page Wood, V.C., 
Whltmore v. Turquand, 1 J. & H. 452. 
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within llio liiiio lifiiil<t/| by llm d<t<i/| (/;), Jttil il wotilrl 
iMutfii lliul llio IrtjMt^titM, iinlifNM n, /lii^'.ritlion hm loiMlmilliii^ 
i'.riMWUirn nflitr llio rlnl^f i\%M\ worn ropoiMt^l in Ihoin, woiil4 
not \myinl\fiiM\ in Wi «ulniitlin|( uro/lit/irM who hit^l luslivoly 
roftiM^I 1/1 V4nm% in tiiMhtr or nMM/tnl l/i llm Amm\ within 
tho li nio \\tn\liM\f mu\ who 4i4 not rntriutl n\w\\ riifmiiil 
within thiit tiino In), 

A tmuhlor who tUlnyn Up (uiinn in within tho tim^ 

liinitn/l will not ho dlow^l Ut <liMttirh n, divi'htnd alroiuly 

)miJ (d). 

'fm^ittMt III It <',iiMo lit fM jfrim, whoro iin luttion whm hroii^hl 

A^lJir tinnUml tho truMt^'OM of tho tn^Ula of nn inMolvnnt Imnkinp; 

! "^^^^^^^^^^ ''*''"' *'" ro/?ovor li KMoi of inonoy puid to llio firm ntuhr n 

hifmhmu iiiiutttko of fiu?t, Lord Ktuiytm, on tho (^nmt hoing opon^t/I, 

tifMi m unkiul if tho dofifiMkntM hiul initio n (initl <livi(lond ot th<i 

iiiiiMofJiN^ iniM/lvont oMtitto, nn in timt <'/iiMo, ho nnhlf ho wouhl not 

iri»*Mtiim, ^||^^^ ^j,^, (lividoinU to ho rliutiirho/l, or tho trtwloow to Im 

&hiirgo(i out of thoir own omImIo (/^j. J£xoo|itiou ImM hooii 

(u) Ihi/tmk V, /Tr/zi/, I V«rii, */^W), rHH| HpoUUtnotdu v, himhliiln^ (I, 
(;mi|». IO'^ t WlUivmn V, Turijimnd, I J, A& 11, iiij » jl, K Ac J, 107. 

Oi) i/o/mium V, Hmnlnuiif \ 0« {^,Al Hm, 2W| Waium v, Knl{//U, lU 
Wtmv, mi, 
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taken to this dictum (a), but it seems to be quite justified, 
if it is remembered, that the right of the plaintiff's was— 
not to follow a particular sum which could be earmarked — 
but to recover a lihe sum ; in fact, if they established their 
case, they would only become creditors for the sum claimed, 
and had no lien on the assets, and therefore, if the trus- 
tees had divided the assets before they received notice of 
this claim, the plaintiffs were not entitled to disturb such 
dividend (&), or to treat the trustees as personally liable. 

It is the duty of trustees of an assignment for the Trustees 
benefit of creditors, before allowing a creditor to sign, assignment 
to ascertain the validity of his claim, and, if necessary, to ®^°"J^ 
contest it, if they regard it as doubtful ; but when the validity of 

clsiim 

deed has been executed by a creditor, he becomes a cestui before 
que trust, and the trustees cannot afterwards dispute his ^^iton^ 
right except in an action to rectify the deed (c). Accord- Lancaster 
ingly, where trustees allowed a creditor to execute the ▼• -£^^- 
deed, and afterwards refused to pay a dividend to him, but 
required him to substantiate his claim by further evidence, 
offering to refer the matter to arbitration, to which the 
creditor declined to agree, the trustees were ordered, in a 
suit instituted by the creditor on behalf of all the credi- 
tors, for the performance of the trusts and for accounts, 
to pay personally the costs of the suit, so far as occasioned 
by their contesting the plaintiff's debt {d). 

If the trustees admit a creditor who has repudiated improper 
the deed and acted contrary to its terms, the other ere- of aredUor. 
ditors will not be bound by their act (e). 

(a) Forsyth on Composition,* p. 80. 
(h) Cf, Broadhent v. Thornton, u, «. 

(c) Per Lord Romilly, Lancaster v. Elce, 31 Beav. 328. 

(d) Lancaster v. Elce, u, «. 

(e) Field v. Donoughmore, 1 Dr. & War. 227. 
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Cosser V. 
Jiadford. 



Coles V. 
Turner, 



In some cases the tmstees are giyen an absolute dis- 
cretion to admit or exclude any creditors thej think fit. 
In such a case it would seem that the Court cannot inter- 
fere (a), unless the trustees have acted maid fide (h)y or 
absolutely refuse to exercise their discretion (e) ; but 
the Courts will, if the discretion given is not absolute, 
endeavour to protect the rights of the creditors (d) : and 
therefore, if the trustee have a power of selection^ but not 
an express power of exclusion, the Court can interfere 
and enforce the execution of the trusts at the instance of 
a creditor who is within the terms of the trust («) ; and a 
clause, providing that '^ it shall be lawfol for the trustees 
to require any persons claiming to be creditors (notwith- 
standing that they might have executed the deed, and 
that the amount, or alleged amount, of their debts might 
have been inserted in the schedule thereto) to verify the 
nature and amount of such debt or claim, by statutory 
declaration or otherwise, as the trustees might think fit," 
does not give the trustees an absolute discretion or power 
of exclusion (/). 

Unless otherwise provided, a deed of trust for the pay- 
ment of debts extends only to debts contracted at the time 
of the execution of the deed {g). 

(a) Wain v. Earl of Egmont, 3 My. & K. 445 ; Drever v. Marvdesley^ 
16 Sim. 511. 

(b) French v. Davidson^ 3 Mad. 402 ; Cosser v. Badford, 1 D. J. & S. 
685, per Knight Bruce, L. J. 

(c) Wain v. Earl of Egmontj u. «. 

(d) Cosser v. JRad/ord, 1 D. J. & S. 585. 

(e) Ibid, ; and see ante, p. 101, seq. 
(/) Coles V. Turner, L. R. 1 C. P. 373. 
(g) Purefoy v. Purefoy, 1 Vem. 28. 
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(ii.) The amount of the debts upon which a dividend is to 2. Amount 
he paidy and the order in which they are payable. 

It has been already seen, that if a creditor accedes to a 
composition, he is taken (unless there is an expre^is 
stipulation to the contrary, appearing on the deed, or 
known to the other creditors) to have acceded in respect 
of his whole debt, and will be entitled to receive a divi- 
dend upon the whole (a). 

The rights and position of mortgagees, or other secured 
creditors, have also been already considered (b). In the 
absence of any provision as to the manner in which 
securities are to be dealt with, a creditor who executes a 
deed by which he releases his debt, will thereby abandon 
his security, but will be entitled to receive a dividend on 
the whole of his debt (e). 

The order in which the debts are to be discharged, is Order in 
usually provided for by the deed itself. J^bte 

Where property was assigned on trust for sale, with a P*y*^i«- 
declaration that the proceeds of sale should be applied by ^^^^ 
the trustee in satisfaction and discharge of the several 
debts mentioned in the schedule, '' according to the 
priority, nature, and specialty, of such debts respectively," 
it was held that a bond debt mentioned in the schedule, 
with interest (not exceeding in all the penalty of the 
bond), was payable in priority to a simple contract debt 
mentioned in the schedule {d). 

But, where there is no express provision, the funds in specialty 

(a) Eolmer v. Vinery 1 Esp. 132 ; Graham v. Ackroyd, 10 Ha. 
201 ; and see ante, pp. 85 seq., and 89 seq. 

(b) Ante, Ch. XII. 

(c) Cullingworth v. Loyd, 2 Bcav. 385. 
(rf) Fassinykam v. /Se?6y, 2 Coll. C. C. 405. 
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not pre- the trustee's hands will be divisible among the acceding 
simple con- Creditors rateably, no preference being given to speeioiUy over 

tract debts, • i i j.j'lj./\ 

Simple contract debts (a). 

Where an assignment is made for the benefit of ere* 
ditors, those creditors who have received dividends out of 
the property assigned are, in the absence of any stipula- 
tion to the contrary, entitled to any unclaimed divi- 
dends in the hands of the trustees, in preference to the 
trustees (h). 

3. Payment (iii.) The Payment of Interest. 

of interest. 

^^^ ^ _ The mere direction by deed to pay a debt does not 
able on imply either contract, or trust, to pay interest upon debts 
contract by simple contract (c) ; and a trust by deed, for the pay- 
out Mprtss ^®^t of debts, does not convert those debts into specialty 
direction, dcbts, SO as to make them carry interest {d\ even although 

the creditors are parties to and execute the deed (&). 

What does Of coursc, if the deed contain express directions for 

todtrec- payment of interest on the simple contract debts, it will 

*^°'** be payable ; but a trust for payment of certain " sums 

TaitY, borrowed at interest, and all other such sums as the 

{f^^. . , testator at the time of his death should owe by mort- 

gage, bond, or other specialty, or by simple contracts, or 

otherwise howsoever, and all interest thereof ^^ was held not 

to entitle a creditor by simple contract to interest (/). 

Creditors Where there has been wrongful delay in payment, or with- 

allowed . •^ a •/ 

interest in holding of payment, a creditor on a simple contract debt 

(a) Hamilton v. E(mghton, 2 Bligh, 187; Child v. Stephens^ 1 
Vera. 101. 

Q)) Wild V. Banning, 2 Eq. 577. 

(c) Hamilton v. Houghton^ u. «. p. 186. 

(d) Stone v. Van Heythuysen, Kay, 721. 

(e) Clowes v. WaterSy 16 Jur. 632. 

(/) Tait V. Lord Northwick, 4 Ves. 818. 
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may become entitled to interest throirgli such delay (a), conse- 
quence of 

Accordingly, where two partners executed a trust deed, for delay. 
the benefit of the joint creditors of the firm and of the sepa- p^^^^ ^ 
rate creditors of one of them, and it was declared that the siocombe. 
joint creditors should be paid within a year after the exe- 
cution of the deed, and that the surplus of the joint estate, 
after payment of the joint creditors, should be applied for 
the benefit of the separate creditors ; and joint estate, 
suflScient to pay the joint creditors, was got in within the 
year, but in consequence of diflSculties in relation to the 
separate creditors, the trustees made no distribution of 
the funds, and instituted a suit for the execution of the 
trusts, and invested the funds; it was held, when the 
Court distributed the fund, that the joint creditors were 
entitled to interest at 4 per cent, on their debts {h). 

Where specialty creditors came in with simple contract Time 
creditors under a composition deed, by which the debtor's ^hidf 
property was to be divided among the creditors, " rateably interest u 
in proportion to the amount of their respective debts," and 
the creditors purported by the deed to release their debts 
without reservation of the benefit of any security, it was held 
that specialty creditors were entitled to receive a dividend 
on the amount of the interest calculated down to the time 
of payment (c). Bond creditors, however, are not entitled 
to prove for more than the penalties on their bonds (d). 

Payments made on account of interest are liable to 
deductions for income tax (e), 

(a) Meredith v. Bowen, 1 Keen, 270. 

(h) Pearce v. Slocomhe, 3 Y. & C. 84, which must be taken as 
overruling Shirley v. Ferrers^ 1 B. C. C. 41. 

(c) Bateman v. Margerison, 16 Beav. 477. 

(d) Clowes V. WaterSf 16 Jur. 632 ; cf. Passingham v. Selbi/y 2 Coll. 
C. C. 405. 

(e) Crane v. Kilpin, 6 Eq. 334. 
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Liabilities II. Liabilities of Trustees. 

ofTrusteen. 

1. Atuch- (^0 Li^lHi^ attaching to property. 

property. It was formerly held (in analogy to the law at the time 
Leaseholds, with regard to assignees in Bankruptcy) that trustees, 
under a deed of assignment of a debtor's property for the 
benefit of his creditors, although they had executed the 
deed, were not bound to take anything which they might 
consider injurious to the creditors, and therefore, that a 
lease did not vest in them until acceptance (a). This 
11 kite V. decision, however, after being much doubted (i), has now 
finally been oyerruled, and it was held, that on an assign- 
ment by a debtor for the benefit of his creditors of " all 
his goods, chattels, and personal estate," to a trustee who 
executed the deed, a lease passed to the trustee, and he 
was rendered liable as assignee for rent (c). Where, 
therefore, it is doubtful whether there is any value 
attaching to the debtor's interest in leasehold premises, 
it is advisable to exclude them from the assignment. 

Where, however, the leaseholds have been included in 
the assignment, the trustee's liability is limited to breaches 
of covenant which occur during his tenure, and he may get 
rid of liability, except as to past breaches, by assignment 
over, which may be made even to a pauper (tZ). 

2. Lia- (ii.) Liability to account to their cestuis que trustent — 
account to whether the creditors or the debtor. 

their cestuis •••it 

que ti-us- If property is assigned to the trustee, he will be liable, 

tent, 

(a) Carter v. Warnej Moo. & Mai. 479. 

lb) How V. Kennett, 3 A. & E. 659. 

(c) White V. IJunt, L. R. 6 Ex. 32. 

(d) VoUliant v. Dodomede, 2 Atk. 546 ; Le Keux v, Nash, 2 Stra. 
1221 ; Taylor v. Shurriy 1 Bos. & Pui. 21 ; Onslow v. Corrie, 2 Madd. 
330. 
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if it is lost to the creditors owiog to his negligence Propertj 
in leaving it in the control of the debtor (a) ; and, even ^*" 
thongh the property is not actually vested in him, yet, an 
inspector, acting nnder the ordinary provisions of an in- 
spectorship deed (which give him practical dominion over 
the debtor's property), may be accountable as a trustee to 
the creditors (b). 

In Coppard v. Allen (c\ on an appeal from a decree Liability of 
made by Stuart, V.C. (d), for an account against the defen- for pro- 
dant, who had acted as inspector, Turner, L.J., said, in ^^^^^ ^^^' 
giving judgment: « Upon the argument of the appeal it was ^ZT'^ ""' 
first objected to the decree that the appellant was inspector r^^^^j, 
merely, and not trustee, and that, therefore, no such ^.J. 
account, as directed by the decree, ought to have been di- 
rected against him, and various provisions of the deed were 
referred to as showing, that the property was meant to be, 
and was, left under the management and control of Gates, 
the debtor, and was not assigned to, or vested in, the 
inspectors. But, without going fully into the provisions of 
the deed, many of which indicate, that at least after the 
lapse of two years from its date, the property was intended 
to be, and was, put entirely under the control and man- 
agement of the trustees, it is, I think, sufficient to say, that 
the property was by the deed clearly bound by a trust 
for the benefit of the creditors, and that the defendant 
Allen has so acted, as that he must be taken to have 
assumed the trust, and must therefore be accountable as 

trustee." Liability of 

The liability of inspectors and managers, for sums for sums 

(a) Ex parte Ogle, re Pilling^ 8 Cby. 711. 
(6) Coppard v. AlleUy 33 L. J. Cliy. 475. 
(c) U.S. 
Id) 1) L. T. (n.s.) 797. 
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received by the debtor, was carefully considered by Lord 
Bomilly, M.B. (a), and his conclusion was as follows : '^ In- 
dependently of any fraud or misconduct, their liability is 
confined to accounting for all moneys received by them, or 
by their order, or for their use. What sums will come 
under this description, will depend on the powers of the 
inspectors. If they have the exclusive management and 
control of the whole establishment, if all the subordinate 
managers, workmen, and servants were appointed by them, 
and were removable at their pleasure, then, I think, that 
money paid to the cashier, or to any person in the estab- 
lishment in the ordinary course of business, would be 
money paid for their use, for which they would be 
accountable. 

^' If, on the other hand, the original debtor, whose bnsi* 
ness it had been at the time when the inspectors were 
appointed, was, by arrangement between the creditors, the 
inspectors, and himself, to be continued to manage the 
business, and if he could not be removed by the inspectors 
without some new arrangement, then, I think, the inspec- 
tors would only be liable for the sums actually paid to 
them, or to some agent of theirs (assuming always that 
there was no misconduct on their part) : that the original 
debtor who so continued to act in the management of the 
business would not be their agent, and that they would 
not be liable for moneys received, and misapplied, by 
him. In all cases it must, I think, depend on the contract 
by which the inspectors were appointed." 

In accordance with the view thus expressed. Lord 
Eomilly, after deciding that under the inspectorship deed 
in the case before him (a) the inspectors had no power 
to remove the debtor from the management of the busi- 

(a) Chaplin v. Young, No. 1, 33 Beav. 330. 
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ness, held, that the inspectors could not be charged with 
sums received by the debtor, and not paid over by him 
to them. 

Where, by a creditors' deed (which contained a JSchsonY. 
covenant by the debtor to assign his property to the 
inspectors at their request but no actual assignment). Sums re- 
it was provided that the debtor should carry on his ^'^J^^^^ 
business under the supervision of the inspectors, and 
the debtor covenanted that he would allow C, " who is 
intended by the inspectors to be employed as an ac- 
countant, or such other person in lieu of 0., as the 
inspectors might from time to time appoint," to collect 
and receive moneys due to the debtor, and pay the same 
into a bank, it was held, on a bill for an account filed 
against the inspectors by the debtor, after the creditors 
had been paid in full, that 0. was not the agent of the de- 
fendants, and they were not liable for a large sum received 
by 0. and not paid into the bank (a). 

A trustee for creditors, like any other trustee, may interest on 
render himself liable • to pay interest on balances im- 
properly retained by him (6). 

The ordinary rule against allowing a trustee to make 
a profit of his trust applies to inspectors (o). 

To an action for a general account against inspectors, 
all the inspectors, or their representatives, must be 
parties {d). 

(a) Hohson v. Jones, 9 Eq. 456. 

(h) Treves v. Tovmshend, 3 Bro. C. C. 384; and see Lewin on 
Trusts,* 298. . 

(c) Chaplin v. Young, No. 2, 33 Beav. 414, 

(d) Coppard v. Allen, 33 L. J. Chy. 475. 
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3. Liability (iii.) lAobClity to third perstms incurred in carrying on 
persons in the debtor's business. 



carrjing 

on debtor*! An inspectorsliip deed will ngnally contain a provision 

for indemnifying the inspectors against any liability 

they may incur in carrying out the trusts ; but as, under 

some circumstances, this provision may prove practically 

valueless, it will be well to consider the liability that 

inspectors incur in carrying on the debtor's business. 

Where If the busiucss is assigned to the trustees, and they 

carrj on Carry it on as principals, they thereby render themselves 

prSdwuf liable for goods supplied, for the purposes of the business, 

during the time that they are principals (a), unless the 

persons supplying such goods agree to look elsewhere for 

payment. 

It is more usual, however, for the debtor not to assign 
the business, but to continue to conduct it under the super- 
vision of the inspectors, who control the trading and supply 
the necessary funds. Under such circumstances, the 
question has more than once arisen, whether the inspec- 
tors are liable for goods supplied for the purpose of the 
business. Of course, although the business has not been 
assigned to the trustees, so as to render them principals, 
Trustees yet if they contract ostensibly as principals, and do not 
contracting ©xcludc their personal liability, they will be personally 
as princi- liable for goods Supplied, and services rendered, under 

pais per™ 

sonaiiy such coutracts (6). Where, however, the inspectors have 

liable 

not so ostensibly acted as principals, their liability depends 
on the answer to the question, whether the business is 

(a) See, however, Easterbrook v. Barker^ L. R. 6 C. P. 1, post, p. 
181 seq., where the goods, hut not the bfisiness, were assigned to the 
trustees. 

(h) Warden v. Jackson, 1 F. & F. 452. 
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carried on by the debtor, as agent, on behalf of the 
inspectors, as principals. 

The first case on the point seems to have been BedpcUh Secus: 
V. Wigg (a), in the Exchequer Chamber. This was an trustees 
action brought against the inspectors of the estate of ^^J^^y 
C. J. Mare, for goods sold under the following circum- principals 
stances. Mare traded under the name of 0. J. Mare and sibiy con- 
"Co., and the order for the goods, which was signed by a ^\uchf 
clerk of Mare's " for C. J. Mare and Co.," was given to the ^^^path r. 
plaintiff prior to the inspectorship deed. Before the ^*99' 
goods were ready for delivery. Mare stopped payment, 
and executed an inspectorship deed, of which the de- 
fendants were inspectors. By the deed the creditors 
granted the debtor licence to carry on his business for 
six months, under the control of the inspectors, and he 
appointed the latter his attorneys to recover his estate 
and effects. The inspectors were to pay current expenses 
(including salaries, rent, and plant and materials for the 
purpose of the business), and, out of the surplus, to pay 
dividends to the creditors. The inspectors had power to 
put an end to the deed on violation of its terms by the 
debtor; they took no share of the profits, and had no 
power to take the management of the business to the 
exclusion of the debtor. 

After the execution of this deed, the plaintiff wrote to 
C. J. Mare and Co. that the goods were ready for delivery, 
and, in reply, received a request to send them, signed by 
the defendants "for C. J. Mare and Co." The goods 
were sent with an invoice made out to " The Inspector- 
ship trustees of the estate of C. J. Mare and Co." This 
invoice was sent back, with a note signed by a clerk " for 
C, J. Mare and Co.," requesting that it might be altered 

(a) L. R. 1 Ex. 335. 

N 2 
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and made oat to G. J. Mare and Co. ; and this alteration 
was made (bat withoat the plaintiffs anthoritjX ^^^ ^^ 
inToiee retamed. It was held, onder these eircnmsianoes, 
that the defendants, haying expressly signed the order 
'* for C. J. Hare and Co.," the plaintiff eoold not rely npon 
any ostensible liability of the defendants, bat most shew 
that the capacity, which they actaally filled, was that of 
liare's real principals, so as to be in sabstance themselyes 
C. J. liare and Co., for the time ; and that apon the terms 
of the deed the defendants coald not be regarded as Mare's 
real principals, or liable as sach for debts inearred by Mare 
Willcs, J. and Co. Willes, J., who deliyered the jadgment of the 
Coart, obseryed in so doing (a) : ^* It woald, of coarse, be 
possible to sappose a case in which the debtor became 
by the arrangement a mere servant, acting only for the 
benefit of others, or in which the bosiness was intended 
to be carried on at the expense of new creditors, who 
might be deceiyed into giving credit to the debtor, but 
really for the advantage of the old ones. Such a case, 
should it arise, will admit of an easy solution as one of 
fraud. On the other hand, there may be a good business 
with temporary embarrassment, where the intention is to 
keep together the debtor's business in his name (which 
may be an important element in its value) and for his 
permanent benefit, as well as for the temporary benefit of 
his creditors ; where, with that view, a letter of licence is 
granted, enabling him to carry on the business, and to 
retain it for himself after he has paid his creditors, but 
the creditors stipulate that, until the debts are discharged, 
the business shall be carried on under the inspection and 
control of persons appointed by them, who shall receive 
the proceeds, pay the current expenses of the business, 

(a) L. R. 1 Ex. 340. 
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and distribute the surplus ; in such a case, the object seems 
to be, to maintain the debtor in the same position as he 
previously occupied, as the person principally interested 
in the business ; and it seems no more reasonable to hold 
the inspectors liable, as being his masters, than it would 
be to say that a confidential clerk, to whose opinion his 
employer habitually deferred, or to whom he entrusts the 
entire conduct of the business, is, as to third persons, the 
principal. . . The mere fact of inspecting and controlling 
another person's business, does not involve responsibility 
for debts contracted therein by him or in his name. . . . 
Nor can the plaintiff justly complain of the result. The 
form of the order gave him notice that Mare and Co. 
were his customers, and to that firm, and to the trust 
for payment of current expenses, he must be content to 
look." 

The decision in Bedpath v. Wigg (a) was considered, and Foster- 
followed, in Easterhrook v. Barker (6). J. P., who carried ^^jjj* 
on business as a manufacturer in steel, being indebted to 
several creditors, and, amongst others, to the defendants, 
executed a deed, by which the defendants were appointed 
creditors* trustees. By this deed, which recited an agree- 
ment for a composition of 10s, in the pound, J. P. cove- 
nanted to pay the composition, and assigned all his lands, 
goods, etc., to the defendants, and covenanted that he 
would carry on or wind up his business under their super- 
intendence and control, and would draw and accept bills, 
etc., as required by them, and that alt moneys accruing 
in respect of the business should be deposited in a 
bank, and that he would in all respects act upon the 
directions of the trustees in relation to the carrying 



(a) L. R. 1 Ex. 335 ; ante^ p. 179. 

(b) L. R. 6 C. P. 1. 
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Easter- on or winding up of the business. The tmstees were 
^I^Xtr empowered to employ any person for effectuating the pur- 
poses of the deed with salary, and might draw and accept 
bills for the purpose of carrying on the business, and 
might make advances in respect of the business. The 
sums received by the trustees were to be applied, after 
payment of debts incurred in reference to the carrying on 
or winding up of the business, and of advances made by 
the trustees, in payment to J. P. of such sums (if any) as 
the trustees should, from time to time, think fit to allow 
him, as a remuneration for his trouble in carrying on or 
winding up the business, and the surplus was to be held 
in trust for J. P., and was to be invested in the mean- 
time. The deed then declared, that if the instalments 
of the composition should be duly paid, all the real 
and personal estate, surplus moneys, etc., should be re- 
transferred, with a proviso that, if any instalments should 
be unpaid, the trustees should hold and realise the 
estate, upon trust, to pay all expenses, etc., including the 
debts incurred in reference to the carrying on or winding 
up the business, and then to pay all the creditors, parties 
to the deed, rateably in full. 

The plaintiff sued for goods sold. The orders were 
given in the debtor's own name six months after the date 
of the deed, but there was no evidence by whom they were 
sent, and the plaintiffs failed to show that the defendants 
had any personal knowledge of the orders, or of the deli- 
very of the goods ; and it did not appear that the plaintiff 
had any knowledge of the deed, or of the arrangements 
carried into effect under it. After the execution of the 
deed, J. P. personally managed the business at his works, 
and paid over all the moneys gained by the business to a 
banking account, kept for the purpose by the defendants. 
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The defendants met at the works weekly, and inspected 
the books, and supplied J. P. with the money that would 
be required during the ensuing week for disbursements, and 
a further sum for wages, etc. J. P. had no authority from 
the defendants to pledge their personal credit. Upon these 
facts, it was held, that since the whole scope of the deed 
was, not to transfer the business to the trustees, but that 
it should remain the business of the debtor, though carried 
on by him under their inspection and control, the trustees 
were not liable for the goods supplied to the debtor on 
credit. The judgment of the Court was delivered by 
Brett, M.E. (a), who pointed out, that the test of the 
defendant's liability lay in the intention of the parties 
to the deed, i.e., whether it was intended that the trustees 
should become principals, and the debtor their servant, or 
whether the debtor was master, and the trustees only 
inspectors and controllers. From an examination of the 
terms of the deed (viz., the non-assignment of the debtor's 
business, and the minute stipulations with regard to the 
carrying it on and relinquishing it — all of which were 
inconsistent with the idea that the trustees were his 
masters and he their servant), he came to the conclusion 
that the trustees were not principals. The various con- 
tentions, which were urged in favour of the liability of 
the defendants, were well dealt with at the close of the 
judgment (6), "There was no liability in respect of an 
ostensible authority, for the plaintiff gave credit to 
Parkin ; there was no liability in respect of authority in 
fact, apart from the deed, for the deed was carried into 
effect according to its terms ; and the deed did not create 
an authority to pledge the trustees' credit, for it only 

(a) Then Brett, J. 

(b) L. R. 6 C. P. 13. 
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subjected the debtor to their control as to how he should 
carry on the business as before, upon his own resources, 
save in respect of advances made by them in their dis- 
cretion ; and it did not, as matters stood, make him their 
servant subject to be discharged by them, so that they 
could have got rid of him and set up in business for 
themselves " (a). 

From a consideration of the preceding cases, it appears 
that trustees, acting as inspectors of a debtor's business, 
may be liable to creditors for goods supplied to that 
business in three cases : 

1. Where they order the goods and credit is given to 
them, whether the business is theirs and they are princi- 
pals or not (&). 

2. Where the goods are supplied for a business of which 
they are principals, whether at the time they were known 
to be so by the creditor or not. 

3. Where, though not occupying the position of princi- 
pals, they have authorised the debtor to pledge their 
credit, and he has done so. 

The liability incurred by trustees in the event of the 
instrument, under which they have purported to act, 
being avoided by a subsequent bankruptcy will be 
considered in the following chapter (c). 



Creditors This wiU be a convenient opportunity for considering 

anOTMge- t^c liability incurred by creditors who are parties to an 

"^?*^y arrangement by which the debtor's business is to be 

business is carried on for their benefit — namely, whether they are 

carried on 

(a) With the precediog cases cf, Steele v. Low, 2 F. & P. 772 ; and 
jRose V. Edwardsy 1 M. & W. 734. 

(b) Cf, Warden v. Jack8<m, 1 F. & F. 452. 

(c) Post, pp. 192 seq. 
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partners inter se, and liable to third persons for goods for their 
supplied for the purposes of the business. liable aT^* 

That they are not partners inter se, so as to come within part^^ers. 
the Companies' Acts, was decided by Lord Eomilly in 
Be Stanton Iron Company (a). The question of their 
liability as partners to third persons was thoroughly 
sifted in Cox v. Hiekman (6). A. and B., the debtors, had Cox v. 
carried on business in partnership under the style of *^ *** 
" The Stanton Iron Company." By a deed — expressed to 
be between A. and B. of the first part, five trustees of 
the second part, and the several persons whose names 
were contained in a schedule as creditors for the sums 
therein mentioned, and who should execute the deed, of 
the third part, reciting that A. and B. were indebted to 
the several persons parties thereto of the third part ; and 
that they had agreed to assign all their estates and effects 
for the benefit of sach creditors — A. and B. assigned the 
iron works and all their property and effects to the trus- 
tees, upon trust, among other things, to carry on the business 
under the name of " The Stanton Iron Company," and out 
of the profits to pay interest on mortgages, &c., a/nd to pay 
and divide the net income of the business remaining after 
answering the purposes aforesaid, unto and among all and 
singular the creditors of A. and £., in rateable proportionSy 
according to the ammmt of their respective debts. Provision 
was made for calling meetings of the creditors, and power 
was given to a majority in value of the creditors at such 
meeting, to alter the trusts of the deed, and to give direc- 
tions as to the management of the business, or to order it 

(a) 21 Beav. 164. 

(b) 9 C. B. (n.s.) 47 — in H. L. For the references to the reports 
of the hearing in the Courts below, see ante. Table of Cases. 
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to be discontinued, in which case it was thereupon to be 
wound up. It was held in the House of Lords, that 
creditors executing this deed did not become liable as 
partners for debts contracted by the trustees in carrying 
on the trade — that the trustees were not agents carrying 
on the business for the creditors as principals. 
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iv. Provisions for indemnifying trustees. 

It is usual to insert a covenant on the part of the 
creditors, that they will indemnify the trustees against 
liability in the execution of the trusts (such indemnity 
being either limited to a fixed amount, or unlimited) 
each creditor undertaking to contribute in proportion to 
the amount of his debt. A creditor, who comes in under 
or accedes to an arrangement, is bound by such covenant, 
although he may not have executed the deed, and he will 
be compelled to contribute (a). Under special circum- 
stances, however, a creditor may not be bound to con- 
tribute in respect of the whole of his debt. Thus, in 
Cheeseborough v. Wright, ex 'parte Waud (6), M.'s credi- 
tors resolved on winding up his affairs under inspec- 
tion, and a preliminary agreement to that effect was 
prepared, and the plaintiff and four other creditors agreed 
to act as inspectors. Two creditors of the name of Waud 
had, prior to this, taken proceedings in bankruptcy 
against M. in respect of a bill of exchange for £1218, 
there being also a balance of £3300 due to them on 
a general trade account. On being urged to abandon 
their bankruptcy proceedings, they consented to concur 



(a) Cheeseborough v. Wrighty No. 2, 28 Beav. 283. 
(6) 10 W. K 47. 
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in the inspectorship arrangement, on the terms that the 
amount due in respect of the bill of exchange should be 
paid in full, in priority to all other payments ; and these 
terms were agreed to by the other creditors. The deed 
of inspectorship provided for the winding-up of the busi- 
ness, and authorized the inspectors to carry into effect the 
above arrangement. The deed contained a provision, that 
the inspectors should be indemnified against all loss out 
of the assets of M., or otherwise by the creditors, in 
proportion to the amov/nt of their debts. The inspectors 
borrowed a sum of money sufficient to pay the bill and 
pay a dividend of 3«. 4d. to the creditors who had come 
in, and also incurred various other liabilities in carrying 
on the business: M.'s assets having been exhausted, the 
plaintiff filed a bill against the creditors and the four 
other inspectors, to compel the creditors to indemnify the 
inspectors against the various liabilities, and it was held 
by the Lords Justices, that the Wauds were only bound 
to contribute in respect of the £3300, on which they 
had received a dividend, and not on the £1218 which had 
been paid to them in full. 

A creditor of the trustees for work done for them as Creditor of 
trustees cannot enforce their right to be indemnified (a), cannot^ *** 
except perhaps where there is a charge of collusion JJ^jy^^ j^^ 
against the trustees (J). Where there is a several and to an 
limited covenant by the creditors with the trustees to 
indemnify them, each creditor is liable for his own pro- 
portion, and there is no privity between the creditors, 
so as to give rise to a right of contribution between 
them (c) ; but, when the total amount which the trustees 

(a) Worrcdl v. Harford, 8 Ves. 4. 

(Jb) Selwyn v. Harrison, 2 J. & H. 334. 

(c) Ihid, 
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would be entitled to claim has been ascertained in a snit 
for the administration of the trusts, a creditor of the 
trustees may obtain leave to proceed, at his own risk, in 
the name of the trustees, against any creditors whom the 
trustees might not think fit to sue (a). 

(a) Ih. ; and see Singleton v. Sdwyn^ 12 W. R. 98. 
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CHAPTEE XV. 

The Epfeot op the Bankruptcy Act on Assignments 
FOR THE Benefit of Creditors and Composition 
Agreements. 

The Bankruptcy Act, 1883 (a), provides that a debtor 
commits an act of bankruptcy, '^ if in England or Assign- 
elsewhere he makes a conveyance or assignment of his ^1' Jf 
property to a trustee or trustees for the benefit of his ^gyt^'^^^for 
creditors generally." benefit of 

, , creditors is 

Prior to any distinct enactment on the point (which an act of 
first appeared in the Bankruptcy Act, 1869), it had long ruptcy. 
been held, that an assignment of the whole of his effects 
for the benefit of creditors, by a trader, was an act of 
bankruptcy, on the ground (among others) that the 
debtor "thereby endeavours to put his property under 
a different course of application and distribution among 
his creditors, from that which would take place under 
the Bankruptcy Law " (6). 

Such an assignment is none the less an act of bank- 
ruptcy because it contains a proviso that it shall be void Provisoes 
" if proceedings in bankruptcy shall be taken," or " if all ance do not 

prevent 

(a) 46 & 47 Vict. c. 62, sec. 4 (1) (o> ^"^ '~'"« 

(6) Per Lord Eldon in Button t. Morrieon, 17 Yes. 199. 
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fct of tjie creditors do not sign " (a), or, " if the trustees shall 
ruptcy. think fit to avoid it " (b) ; nor because it was intended to 
be used as an act of bankruptcy (c). It is immaterial 
also, that the deed does not purport to be an assignment 
of the whole, if it is so in fact (d). A colourable (e), or 
trifling (/), exception from the assignment will not pre- 
vent it being an act of bankruptcy. 
Assign- A deed of assignment purporting to be made by several 

executed partners, and to transfer all their effects for the benefit 
partL^^and ^^ Creditors, but Bxecuted by one of them only, in the 
not acted abseucc of anything to show that the deed was delivered 

on may be . 

an act of as an escrow, is an act of bankruptcy by the one who 

r^tcy. executes it (g). It is unmaterial that the deed has not 

been executed by any one but the debtor (A), and has 

never passed out of the debtor's possession (i). Where an 

assignment for the benefit of creditors was executed by 

the debtors and the trustees, but not by any creditors, 

and the trustees subsequently put a bailiff in possession, 

but before anything else was done the deed was destroyed, 

it was held an act of bankruptcy (j). 

Escrow not Where, however, the instrument is delivered as an 

bank- cscrow, it is uot an act of bankruptcy until it becomes 

ruptcy. 

(a) Button v. Morrison, 17 Ves. 193 ; and cf. Back v. Oooch, 4 
Camp. 232. 
(h) Tappenden v. Burgess, 4 East, 230, 

(c) Simpson v. Sikes, 6 M. & S. 295 ; and cf. Turner v. Hard- 
castle, 11 0. B. (n.s.) 683. 

(d) lAndon v. STiarp, 6 M. & Gr. 895. 

(e) Wilson v. Day, 2 Burr. 827. 

(/) Ex parte Dann, re Parker, 17 Chy. Div. 26. 

(jg) Bowker v. Burdekin, 11 M. & W. 129. 

Qi) Botcherby v. Lancaster, 1 A. & E. 77. 

(i) Fulling v. Tucker, 4 B. <fc Aid. 382 ; Botcherby v. Lancaster, u, s. 

(j) Lees V. Whitely, L. E. 2 Eq. 143. 
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complete by the happening of the event, on which it was 
to take eflfect (a). 

An assignment of a debtor's property for the benefit of 
creditors may be given in evidence as an act of bank- 
ruptcy, although unstamped (b). 

But, although such an assignment is an act of bank- Creditors 
ruptcy, it is not open to every creditor to found pro- or^aoiu^fs- 
ceedings in bankruptcy upon it. A creditor will be cLnnotset 
estopped from setting it up as an act of bankruptcy if he ^p assign- 
has executed it {c\ or been privy to and acquiesced in its act of 
execution (d), or has taken some benefit under it, or done rupjy. 
some act confirming it (&), and it is unnecessary for this 
purpose that he should have so far assented to it as to be 
bound by its provisions (/). But, although a creditor has 
given his assent to the proposal of the debtor to assign 
his effects for the benefit of his creditors, yet, if the deed 
contain a stipulation in favour of a particular creditor 
which was not explained to the creditor sought to be 
bound, such assent is not binding on him and he may 
treat the deed as an act of bankruptcy; accordingly a Ex parte 
creditor, who had assented generally to an assignment, ^^^af-' 
was allowed to treat as an act of bankruptcy a deed '^^• 
which contained a clause, not before stated to him, pro- 

(a) Bowher v. Bwrdekin, 11 M. & W. 129. 

(6) Pons/ord v. Waltoriy L. R. 3 C. P. 167 ; Ex parte Squire^ 4 
Chy. 47. 

(c) Bamford v. Baron^ 2 T. R. 594; Tappenden v. Burgess^ 4 
East, 230. 

{d) Ex parte PaynCy De G. 534; Oliver v. King, 25 L. J. Chy. 
427 ; Marshall v. Barkworthf 4 B. & Ad. 508 ; Ex pa/rte Cawktoell, 
1 Rose, 313 ; and cf. Hicks v. Bv/rfitt, 4 Camp. 235, and Ex parte 
Bayly, Mont. & M'A. 438, with Re Marshall, De G. 273. 

(e) Back v. Oooch, 4 Camp. 232 ; Ex parte Alsop, 1 De G. F. & J. 
289 ; Ex parte Shaw, 1 Madd. 598. 

(/) Ex parte Stray, re Stray, 2 Chy. 374. 
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Tiding for payment in fall of the oosts of the debtor's 
solicitor in defending an action (a). 

By the Bankruptcy Act, 1883, sec. 43, it is provided 
that " the bankruptcy of a debtor shall be deemed to 
have relation back to, and to commence at, the time of 
the act of bankruptcy being committed, on which a re- 
ceiying order is made against him, or, if the bankrupt 
is proved to have committed more acts of bankruptcy 
than one, to have relation back to, and to commence at, 
the time of the first of the acts of bankruptcy proved 
to have been committed by the bankrupt within three 
months next preceding the date of the presentation of 
the bankruptcy petition/' 

Any assignment, therefore, for the benefit of creditors, 
which is an act of bankruptcy, may be avoided by a re- 
ceiving order, made on a petition lodged within three 
months of the date of the assignment ; accordingly, the 
trustees under such assignment incur great personal 
responsibility, if they take any steps for the realisation 
of the property assigned to them until after the expira- 
tion of three months from the execution of the instru- 
ment; for any expenses they may incur, or payments 
they may make, thereunder will have been incurred, or 
made, with notice of an available act of bankruptcy (&), 
and, on the subsequent avoidance of the deed, they may 
be obliged to transfer the whole of the property assigned 
to them, without any credit for such expenses or pay- 



Ayailable 
act of 
bank- 
ruptcy. 




(a) Ex parte Marshall^ re Marshall, 1 M. D. & De G. 575. 

(6) An available act of bankruptcy is defined by the Bankruptcy 
Act, 1883, sec. 168 (1), to mean : " any act of bankruptcy available 
for a bankruptcy petition at the date of the presentation of the petition 
on which the receiving order is made," i,e.j one committed within three 
of such petition. 
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ments (a). It is true that there have been cases in 
which the trustees of a creditors' deed have been allowed, 
on its subsequent avoidance, costs- which they have in- 
curred in the execution of the invalid trusts (i), but these 
were decided under the Act of 1849 (c), which enabled 
the Court to make just allowances under these circum- 
stances. 

In some cases, costs have been allowed to the trustees of Allowances 
an avoided deed, under special circumstances (d), and it cer- \^ epectr 
tainly seems inequitable, that where the estate has bene- ^;-- 
fited by the action of the trustees, the creditors should be 
entitled to take the benefit, without bearing the expense 
by which such benefit has been obtained ; and therefore it 
would be likely that the Court might, where such benefit 
is shown to have resulted, allow the payments, by which 
it has been obtained, as being in the nature of salvage- 
money ; but such benefits will have to be distinctly proved, 
and every case must rest on its individual merits. 

An instance, in which such payments have been allowed, Woods v. 
is to be found in Woods v. Axton (e). The bankrupt by 
a deed (which was an act of bankruptcy) assigned some 
unfinished houses to trustees, who were dealers in build- 
ing materials, and the deed authorised the trustees to 
provide the materials necessary to complete the houses. 

(a) Smith v. Dresser, 1 Eq. 651 ; and see Be Comlery 12 W. R. 
767, and cf. Ex parte Harding, re Plumstead Water Works, 11 
W. R. 99, and Ex parte Dean, 2 M. D. & D. 438. And where the 
deed is set aside the Court cannot give the trustees the costs of the 
proceedings ; the most it can do is to set aside the deed without costs. 
Elsey V. Cox, 26 Beav. 95. 

(b) Ex parte Tomlinson, re Boyce, 3 D. F. & J. 746 : Ex pa/rte, 
Shaw, De Gex, 242. 

(c) 12 & 13 Vict. c. 106, sec. 185. 

yt) Ex parte Cooke, 10 L. T. (n.s.) 821. 
(c) W. N. 1866, p. 207. 

O 
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The deed having been set aside as invalid, Eindersley, 
y.C, held that the trustees, having acted bond fide under 
it, must be allowed the amounts they had paid, and the 
value of the materials they had properly supplied in ac- 
cordance with the terms of the deed. 
^« In the very recent case of Re Richards, ex parte The Offi- 

Ex parte cidl Receiver (a), the trustee of an assignment, which was an 
act of bankruptcy, had received various sums but had made 
payments out of pocket in carrying on the debtor's busi- 
ness which reduced the balance in his hands to about 107. 
Remunera- A receiving Order having been made against the debtor, 
trustee of the trustcc of the deed claimed to retain this balance, in 
^^^ ® • part discharge of his claim for remuneration. This, it was 
held, he could not do (i). It will be observed, that here 
the Official Eeceiver allowed the sums expended by the 
trustee, and, possibly, forebore to enforce his strict rights ; 
but, naturally, could not allow the creditors to be charged 
with the expenses of the execution of the trusts of a deed, 
which was, on the grounds of public policy, regarded as 
fraudulent and void as against them. A trustee, therefore, 
who anticipates any danger of the deed being set aside, must 
either hold his hand until that possibility is past, or must 
obtain a guarantee for payment of his remuneration from 
some friend of the debtor who is anxious for the arrange- 
ment to be carried into effect. 
0. R. must The official receiver, however, or the bankruptcy trustee 
whether to (as the casc may be) must elect whether he will treat the 
trustee as ^^^ustce uudcr the deed as his agent or as a trespasser, 
agent or as and if he elect to treat him as a trespasser, he can only 

trespasser. , , 

claim any property of the debtor which remains in the 
trustee's possession unconverted, and the value (at the 

(a) 32 W. R. 1001. 
. (6) See also post, p. 196. 
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time when the trustee took possession) of any property 
which he has taken possession of and converted (a). 
Where the tmstees of an assignment for the benefit of Where 

^1*1111^ API! OT 

creditors are not allowed, in accounting to the trustee in ayoided 
bankruptcy, to set off payments made by them in the exe- n^t snowed 
cution of the invalid trusts, it is difficult to see upon to retain 
principle, how they can have any remedy for the recovery of pro- 
of sums so paid. The Bankruptcy Act, 1883, sect. 37 (2), ^o^erty- 
provides that " a person having notice of any act of bank- ^^' 
ruptcy available against the debtor shall not prove for they can 
any debt or liability contracted by the debtor subsequently them. ° 
to the date of his so having notice," and this would seem b. a. 1883, 
to exclude proof for such payments ; but it is suggested, ^^' ^^ ^^^' 
that where the payments go in discharge of claims, which 
would have ranked against the debtor's estate, and the 
amount of the claims against the debtor's estate is not 
increased by the admission of proofs for these payments, 
then the transaction really amounts to an assignment to 
the trustees of the debt so paid by them, and that, there- 
fore, the trustees ought to be admitted to prove for sums 
so expended. Perhaps the remarks of Cotton, L,J., in 
Ex parte Chaplin (b) are attributable to some such line of 
thought. After deciding that Messrs. Chaplin, in account- 
ing to the trustee for the proceeds of the property on the 
deeds being set aside, were not entitled to have their 
advances (made by them for the purpose of carrying on 
the business) allowed them by way of set-off, he adds: 
" But if any sums were bond fide advanced by Messrs. 

(a) Be Riddeoughf ex parte Vaughan, 14 Q. B. D. 25, overruling 
the startling decision in the County Court, 28 Sol. J. 655. This (which 
seems a very reasonable decision) was decided by the Divisional Court, 
and there has been no decision on the point in the Court of Appeal 
as yet. 

(b) 26 Chy. Div. 319, at p. 333 ; see ante, pp. 114 seq. 
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time when the trustee took possession) of any property 
which he has taken possession of and converted (a). 

Where the trustees of an assignment for the benefit of Where 

creditors are not allowed, in accounting to the trustee in avoided 

bankruptcy, to set off payments made by them in the exe- ^ot aUowed 

cution of the invalid trusts, it is difficult to see upon to retain 

sums out 

principle, how they can have any remedy for the recovery of pro- 
of sums so paid. The Bankruptcy Act, 1883, sect. 37 (2), property- 
provides that " a person having notice of any act of bank- ^^f^ 
ruptcy available against the debtor shall not prove for they can 
any debt or liability contracted by the debtor subsequently them, 
to the date of his so having notice," and this would seem b. a. 1883, 
to exclude proof for such payments ; but it is suggested, ^^' ^^ ^^^' 
that where the payments go in discharge of claims, which 
would have ranked against the debtor's estate, and the 
amount of the claims against the debtor's estate is not 
increased by the admission of proofs for these payments, 
then the transaction really amounts to an assignment to 
the trustees of the debt so paid by them, and that, there- 
fore, the trustees ought to be admitted to prove for sums 
so expended. Perhaps the remarks of Cotton, L,J., in 
Ex parte Chaplin (b) are attributable to some such line of 
thought. After deciding that Messrs. Chaplin, in account- 
ing to the trustee for the proceeds of the property on the 
deeds being set aside, were not entitled to have their 
advances (made by them for the purpose of carrying on 
the business) allowed them by way of set-off, he adds: 
** Bnt if any sums were bond fide advanced by Messrs. 

(a) Be Middeoughj ex pa^rte Vaughan, 14 Q. B. D. 25, overruling 
Hie startliiig dedsion in the County Court, 28 Sol. J. 655. This (which 
mUBM m yntj xwacmable decifiion) was decided by the Divisional Court, 
and ihflre has been no decvdon on the point in the Court of Appeal 
aa jet 

Qb} 26 Ohj. Div. 819, at p. 333 ; see ante, pp. 114 seq, 

o 2 
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Proof for 
trustee*! 
renmnem- 
tion. 



Chaplin, either before the execution of the deeds or after, 
they will be entitled to prore in respect of them. I do 
not say they are entitled to prore, bnt in respect of any 
snms properly paid they will be entitled toproye.** Now, 
as the deeds in question were set aside by the majority 
of the Conrt, on the ground that they were an act of 
bankruptcy, and the sums paid after their execution 
were paid with notice of such act of bankruptcy, it is 
difficult to see how any such sums could be said to be 
properly paid, unless by that term were meant sums that 
went in reduction of the debtor's existing debts, the 
idea being that Messrs. Chaplin should be allowed to 
stand in the shoes of the creditors whose claims they 
discharged. 

It was suggested in Be Richards (a), that the trustee 
ought to proTe for his remuneration for services rendered 
with notice of the act of bankruptcy, but whether such 
proof could be admitted seems at least doubtful 



Trustee of 
Toid deed 
not liable 
for acts of 
debtor as 
of his 
agent. 

Ex parte 
Chaplm, 



The case of Ex parte Chaplin (5) deserves attention on 
acconnt of an attempt that was there made to extend the 
liability of persons taking under an invalid assignment 
to payments made by the debtor as their agent. The facts 
of the case have been already set out at^ome length, but 
may be here briefly recapitulated. The debtor assigned all 
his property, including his business, to a creditor, C, and, 
by a separate agreement, agreed to carry on the business 
as agent for C, at a weekly salary. The debtor carried 
on the business under the direction of C, but ostensibly 
as if he were still owner, and the banking account of 
the business was continued in the debtor's name. On 



(a) 32 W. B. 1001 ; antCy p. 194. 

(6) 26 Chy. Div. 319; ante, pp. 114 seq., and 195. 
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the deeds being subsequently set aside as an act of bank- 
ruptcy, it was sought to treat C. as having carried on the 
business by the debtor as his agent, and to make 0. liable 
for all the dealings of the debtor with the property, and 
accountable for all his receipts and payments in the busi- 
ness ; but the Court held, that, though the assignment and 
the agreement for carrying on the business were by sepa- 
rate instruments, yet they should be looked upon as one 
transaction, and if the property which passed by the 
principal deeds was to be treated as the property of the 
debtor, it would be wrong to treat 0. at the same time as 
haying employed the debtor as his servant in carrying on 
the business. 

But although an assignment for the benefit of creditors After lapse 
is liable to be set aside as an act of bankruptcy at any months as- 
time within three months of its execution, yet when that ^^^^^^ ^^J. 
period has elapsed (unless it comes within the mischief able as act 
of the Statute of Elizabeth (a)) it becomes indefeasible {b\ ruptcy. 
and the trustees may with safety proceed to the execution 
of the trusts for the realisation and distribution of the 
fund. 



It should be borne in mind, that there is another Act of 
ground on which a creditors' agreement (even though it yuptcy by 
contained no assignment of the debtor's property) might '^°*^®® ^f 

o r r J/ o suspension 

be void as an act of bankruptcy. By the Bankruptcy of pay- 
Act, 1883 (c), a new act of bankruptcy is introduced, viz., 
" If the debtor gives notice to any of his creditors that he gee. i, ' 

subs. 1 (A) 

(a) -471^, Chap. IX., pp. 108 seq, 

(b) Per GifFard, L. J., Allen v. Bonnett, 6 Chy. 682 ; Ex parte 
Games, 1 2 Chy. Div. 324. 

(c) Sec. 4, Bub-8. 1, (h). 
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has gnspended, or that he is abont to suspend, payment of 
his debts." 
^J^^ ^ ^ parte Oattler (a) one of the debtors stated to 
a creditor, in his partner's presence, that he was tinable 
to pay the debts of the firm, and ofiered a diyidend 
of 20 per cent ; he further stated that he conld obtain 
assistance from his brother-in-law, who, howerer, would 
not assist him until he had made some arrangement with 
his creditors. The Court of Appeal (Baggallay, Cotton, 
and Lindley, L. JJ.,) held that there had been no notice 
within the section, and that a statement by a debtor to 
a creditor that he is unable to pay his debts in full, is not 
a notice that he has suspended, or is about to suspend. 



Notice payment of his debts ; that although such a notice may 

mast be 

formal and be giyeu Orally (h), it must be giyen formally and de- 
liberately, and with the intention of giving notice. 

It would seem, therefore, that eyen a recital in a deed 
of the debtor's inability to pay his debts might not 
amount to an act of bankruptcy, but if the proyisions of 
the deed would not amount to an act of bankruptcy with- 
out such recital, it would be yery unwise to insert it. 

(a) 13 Q. B. Div. 471. 

(h) On this point confirming Ex parte Nickolly re Walker, 13 Q. B. D. 
469. 
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CHAPTEE XVI. 

Practical Suggestions with reference to Private 
Arrangements with Creditors. 

A few practical observations, suggested by the difficulties 
and dangers which have occurred, or may occur, in the 
working of these agreements, may not be out of place. 

A composition agreement should show clearly on its Agreement 
face whether it is intended to be conditional on the con- l^l^ 
currence of a certain proportion (in number or value) of whether it 
the creditors, or is to be binding on those who accede ditionai or 

.... . , V absolute. 

to it in any event (a). 

Where it is desired to eflfectually restrain creditors Restrain- 
from suing for a limited period, so as to give the debtor ton from 
an opportunity of retrieving his position, it would be [^^fj***^ 
advisable either to adopt the terms of the agreement ti™«- 
in EUis v. McHenry (J), or that the creditors should be 
expressed to release their debts subject to a proviso 
avoiding the release in a given event or events — e.g., a 
certificate by the inspectors that the scheme cannot be 
carried out, or the debtor's default (c). 

(a) Norman v. Thompson, 4 Ex. 755 ; Lewis v. Jones, 4 B. & C. 
506 ; and see ante, p. 9. 
(h) 6 C.'P. 228. 
(c) See ante, pp. 36 scj. 
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Proviso 

giving 

tnuteef 



In any case in which the creditors are restrained from 
suing for a limited time, or in which they do not take the 
agreement itself, or the assignment made thereunder, in 
satisfaction of their debts, but there remains something 
further to be done on the debtor's part, default in which, 
it is contemplated, shall remit the creditors to their 
original rights, a covenant by the debtor should be intro- 
duced, that in the event of his making default in payment 
of the composition, or in otherwise fulfilling his part of 
the agreement in the manner appointed, he will pay the 
debts in full, or, perhaps, a covenant that, in the like 
event, he will not set up the Statute of Limitations in 
answer to an action by any of the creditors within six 
years after the date of the deed, or (if the creditors are 
to be restrained from suing for an ascertained period) 
within six years after the expiration of such period (a). 

If a time is fixed by the deed within which the creditors 
are to accede, there should be a provision giving the trus- 



(a) See Fibller v. Redman (No. 2), 26 Beav. 614, ante^ p. 65. In 
The East India Co, v. Paul (7 Moo. P. C. C. 85) Lord Campbell said 
(at p. 112) : " There might be an agreement that in consideration of an 
inquiry into the merits of a disputed claim, advantage should not be 
taken of the Statute of Limitations in respect of the time employed in 
the inquiry, and an action might be brought for breach of such an 
agreement; but if to an action for the original cause of action the 
Statute of Limitations is pleaded, upon which issue is joined — ^proof 
being given that the action did clearly accrue more than six years 
before the commencement of the suit — the defendant, notwithstanding 
any agreement to inquire, is entitled to the verdict." See also 
Banning on Limitations, p. 51. It would seem, however, that now, 
if to an action for debt the defendant set up the Statute of Limitations, 
and the plaintiff in reply relied on an agreement for good consideration 
not to plead the Statute, it would be competent for the Court (under 
Jud. Act, 1873, sec. 24 (7) ) to give effect to such agreement in the 
action, so as finally to determine the matters in controversy between 
the parties. See also Lade v. Trill, 6 Jur. 272. 
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tees a discretion to admit creditors after the expiration of discretion 

* to admit 

the period limited. Such a provision will remove all creditors 
doubts as to the power of the trustees to admit creditors, piration'of 
and may save the expense of an application to the Court, J|™j® ^^j ^^^ 
as well as relieve the debtor from being harassed by accession, 
actions by creditors who have been excluded from the 
benefit of the assignment (a). 

Onerous leaseholds held by the debtor, and any other Leaseholds, 
property to which a burden attaches, should not be 
assigned to the trustees, but the debtor should covenant 
to assign such property in such manner as the trustees 
shall direct (&). 

In case the debtor is a trader, and it is desired to carry Debtor's 
on the business under inspection, care should be taken not '"^°®*** 
to render the trustees liable as principals ; or if the busi- 
ness is assigned to the trustees, the trustees should be 
careful to exclude their personal liability, in contracting 
for goods to be supplied on credit for the purposes of the 
business (c). 

Where the deed is an act of bankruptcy, trustees cannot 
safely convert the property until the expiration of three 
months from its execution {di) ; if it is necessary to carry 
on the business in the interval this should be done by the 
debtor {e) : but the assignment must not be kept a secret 
during the three months, otherwise it will be liable to be 
set aside as fraudulent under the statute 13 Eliz. c. 5 (/). 

(a) See Garrard v. TFboZncr, 8 Bing. 258, ante, p. 61 ; Johnson v. 
Kershaw, 1 De G. & Sm. 260, ante, p. 168. 

(b) White V. Hunt, L. R. 6 Ex. 32 ; and see ante, p. 174. 

(c) Redpath v. Wigg, L. B. 1 Ex. 335, and other cases, ante, p. 
179 seq, 

(d) Ante, p. 192. 

(e) Ex parte Chaplin, re Sinclair, 26 Chy. Div. 319, ante, p. 196. 
(/) See anU, p. 108, and per Fry, L.J., 26 Chy. Div. 337. 
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Since it was held, in Ex parte Oastler (a) that a verbal 
notice of suspension of payment may amount to an act of 
bankruptcy under the Bankruptcy Act, 1883, sec. 4, 
sub-sec. 1 {h)y care will have to be taken in the negotia- 
tions for an arrangement, to avoid giving such notice. 
Where a meeting is called by letter, a form of circular 
suggested in a recent number of a periodical (b) seems 
to meet the difficulties of the case. 



(a) 13 Q. B. Div. 471. 
(h) 29 SoL J. p. 1. 




203 



APPENDIX. 



•0 9 



No. I. No. I. 

ASSIGNMENT FOR BENEFIT OF CREDITORS by Single 
Debtob to Single TRUSTEE— Conveyance of Freeholds, Lease- 
holds, Shares, and Personalty — Covenant to su/rrender Copyholds 
— Release by Creditors — Provisoes preserving benefit of Seoubi- 
ties, &c. (a). 

1. Parties. 

2. Recital of title to freeholds. 

3. „ „ copyholds. 

4. „ „ leaseholds. 

5. „ y, personalty. 

6. „ debts. 

7. ' „ agreement to execute deed. 
8. 1st testatum — 

Conveyance of freeholds, leaseholds, and copyholds. 



(a) An objection is sometimes felt to the adoption of a form like that in 
the text, on the ground that it is on its face an act of bankruptcy, and that 
any one purchasing from the trustee would purchase with notice of an act of 
bankruptcy. To avoid this, the device is sometimes adopted of conveying the 
property to the trustee on trust to sell and hold the proceeds in tnist for the 
debtor, the trusts for distribution among the creditors being declared by a 
separate deed. Even, however, where this plan is adopted, it would be very 
unwise for the trustee to attempt to dispose of the property until after the 
expiration of three months from the execution of the deed, because, although 
a purchaser purchasing without notice of an act of bankruptcy would be pro- 
tected, yet the trustee would be liable, if a receiving order were made on a 
petition presented within three months of the execution of the deed, to account 
to the Official Receiver either for the proceeds of sale or for the value of the pro- 
perty sold (Bankruptcy Act, 1883, sees. 43 and 44. See ante, pp. 192, 194). 
On the other hand, after the expiration of three months from the execution 
of the deed, if no petition against the debtor had been presented in the 
meantime, a purchaser mih notice that the assignment to the trustee was an 
act of bankruptcy would be protected (since the assignment would no longer 
be an '* available act of bankruptcy '' (t6. sees. 49, 168 (1) ), and he could not 
rely on tt^e act of bankruptcy as an objection to completing. 
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Precedents — AsaignmenJt 



No.L 



Partiei. 



Recital of 
title to 
freeholds. 



9. 



10. 

11. 
12. 
13. 

14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 

23. 
24. 
25. 
26. 
27. 
28. 
29. 



Habendiim of freeholds. 
„ leaseholds. 

yf personaltj. 

2iid testatum — 

Covenant to surrender copjholds. 
Corenant to conrej excepted property. 
Declaration of trusts. — Collection and sale. 
Trusts of proceeds of sale. 

1st. For pajment of costs. 
2nd. „ preferential debts. 

3rd. Rateable distribution among crediton. 
Trustee's remuneration. 
Power to delay sale, 
insure, &c 
carry on business. 

allow debtor to retain certain property. 
Debts to be debts prorable in bankruptcy. 
3rd testatum — 

Release by creditors. 
Proviso that release shall not prejudice securities, &c 
Provisoes for valuation or abandonment of securities. 
Revaluation of securities. 
Verification of debts. 
Arbitration clause. 

Power to any two members of committee to act. 
Power to appoint new trustees or members of committee. 



» 



» 



1. This Indkntube made the ■* day of 



18 — , BETWEEN 



A. B., of, etc. (debtor), of the first part, C. D. oi^ etc. (trustee) of the 
second part [E. F. of, etc, and G. H. of, etc. (hereinafter called " the 
committee of inspection "), of the third part], and the several persons, 
companies, and firms, whose names and seals are hereunder signed and 
affixed respectively, being creditors of the said A. B., and all other 
creditors of the said A. B. acceding to these presents (hereinafter called 
" the creditors ") of the third [fourth] part 

2. Whereas the said A. B. is now seised in fee simple in possession 
[free from incumbrances] of the hereditaments and premises described 
in the First Schedule hereto [subject to the several charges and incum- 
brances mentioned in such Schedule as afifecting the same hereditaments 
respectively] 

Copyholds. 3. And is possessed of or entitled to the hereditaments described in 
the Second Schedule hereto, in customary fee simple [free from incum- 
brances] according to the customs of the several manors of which the 
same respectively are holden [subject, as ahove, par. 2] 

Leaseholds. 4. And is also possessed of or entitled to the hereditaments and 

premises described in the Third Schedule hereto, for the respective 

residues of the terms granted by the several leases specified in such 

Schedule, subject to the rents, covenants, and conditions reserved by 

, and contained in such respective leases [and subject, as abovey par. 2] 

Personalty. 5. And is also possessed of the shares in public companies and other 
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personal property, the particulars whereof are contained in the Fourth No. I. 
Schedule hereto 

6. And whebeas the said A. B. is indehted to the said creditors in Recital of 
the several sums set opposite to their respective names in the Sixth debts, 
Schedule hereto 

7. And whereas the said A^ B. has agreed to make the assurance, and of 
and enter into the covenants hereinafter contained, and the said agreement 
creditors have agreed with the said A. B., and mutually, each with the A^^^^ ^ 
others, to accept these presents in satisfaction of their debts, and to 
execute the release hereinafter contained 

8. Now THIS Indentueb WITNESSETH that in pursuance of the said Ist testa- 
agreements, and in consideration of the premises, the said A. B., as *^™* 
BENEFICIAL OWNEB, hereby conveys (a) unto the said C. D. : — anc7^^' 

Firstly, All those hereditaments and premises described in the First of free- 
Schedule hereto holds. 

Secondly. All those hereditaments and premises described in the of lease- 
Third Schedule hereto holds. 

Thirdly. All those shares (6) and other personal property, the par- of other 

ticulars whereof are contained in the Fourth Schedule hereto, and all personalty, 
other the property of the said A. B. to which he is beneficially entitled 
whether in possession, reversion, remainder, or expectancy, except such 
parts thereof as are specified in the Second and Fifth Schedules hereto 
respectively 

9. To HOLD the same, as to the said hereditaments firstly hereby con- Habendum, 
veyed Unto and to the use of the said C. D. in fee simple [subject to the of free- 
several charges and incumbrances mentioned in the First Schedule '^^^ds, 
hereto as afifecting the same or some part or parts thereof] And as to 

the hereditaments secondly hereby conveyed Unto the said C. D. for of lease- 

the respective residues of the terms granted by the several leases holds, 
specified in the Third Schedule hereto, subject to the rents, covenants, 
and conditions contained in and reserved by such respective leases 
[and subject to the several charges and incumbrances mentioned in such 
Schedule as afifecting the said hereditaments or some part or parts 

thereof] And as to the said premises thirdly hereby conveyed Unto of other 

the said C. D. absolutely, Nevertheless, as to all the said premises personalty. 

(a) See Cony, Act, 1881, sec. 49. 

(6) This, though operating to give the trustee an equitable title to the 
shares, would not entitle him to be registered as the holder. To enable him 
to be so registered, a transfer of the shares to him in the ordinary form would 
have to be executed. The conreyance, being made by the debtor '* as bene- 
ficial owner," imports a covenant to execute ^rther assurances to the trustee 
or persons deriving title under him (C. A. 1881, sec 7 (a.) ). As registration 
inyolves liability to become a contributory, the trustee would usually not take 
a transfer to himself, but sell the shares and require the debtor to execute a 
transfer to the purchaser. 
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Coyenant 
by debtor 
to convey 
excepted 
property 
as and 
when 
directed. 



Declaration 
of trust. 

Trusts for 
collection 
and sale. 



Upon the trusts, and subject to the provisoes and agreements herein- 
after expressed concerning the same 

10. Akd this Indshtube also WITNESSETH that in further pur- 
suance of the said agreements, and for the consideration aforesaid, the 
said A. B , as beneficial owneb, hereby covenants with the said G. D., 
or other the trustee of these presents (hereinafter called " the trustee "), 
that he and all other necessary parties (if any) will forthwith, at the 
cost of the trust estate, surrender into the hands of the lords or ladies of 
the respective manors, whereof the hereditaments hereby covenanted to 
be surrendered are holden, according to the respective customs of the 
said manors. All the hereditaments described in the Second Schedule 
hereto To the use of the said trustee (or as he shall direct) in customary 
fee simple, according to the respective customs of the said manors, and 
under the suits, services, rents, fines, and heriots therefor due and of 
right accustomed [but subject to the charges and incumbranoes men- 
tioned in the said Second Schedule as affecting the same heredita- 
ments or some part or parts thereof) Upon the trusts, and subject 
to the provisoes and agreements hereinafter expressed concerning the 
same 

11. And the said A. B. hereby further covenants with the said trustee 
that he will forthwith, at the request of the said trustee, at the cost of 
the trust estate, convey, transfer, and assign the leasehold premises 
and other property, the particulars whereof are specified in the Fifth 
Schedule hereto, at such times and in such manner as the said trustee 
shall in writing direct And that he will not in the meantime without 
the consent of the trustee sell, dispose of, charge, or incumber the same, 
or any part thereof 

12. And it is hereby agbeed and DECiiABED that the said trustee 
shall stand possessed of the hereditaments and premises hereby con- 
veyed and covenanted to be surrendered respectively upon trust in 
such manner as he [or, the Committee of Inspection (a)] shall think fit, 
to call in, collect, compel payment of, and receive such parts thereof as 
are outstanding, and to sell and convert into money such parts thereof 
as do not consist of money (b) And shall stand possessed of the net 



Powers of 
trustees 
for sale. 



(a) This variation can be introduced if necessary, but is liable to impede the 
action of the trustee unnecessarily. 

(6) By the Cony. Act, 1881, sec. 35, it is provided with regard to instrn- 
ments executed after the commencement of the Act (unless a contrary inten- 
tion is expressed in the instrument) as follows, namely, (1), where a trust for 
sale or a power of sale of property is vested in trustees, they may sell or 
concur with any other person in selling all or any part of the property, either 
subject to prior charges or not, and either together or in lots, by public auction 
or by private contract, subject to any such conditions respecting title or 
evidence of title, or other matter, as the trustees think fit, with power to vary 
any contract for sale, and to buy in at any auction, or to rescind any contract 
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proceeds of sale (subject to the payment thereout of such sums (if any) No. I. 
as may be due to incumbrancers concurring in such sales respectively), 
and of all other moneys which shall come to his hands under or by 
virtue of these presents 

13. Upon tbust, in the first place, to pay and retain thereout all Trust of 
costs, charges, and expenses of or incidental to the negotiation, pre- P'^^^*^* 
paration, and execution of these presents, and of or to the carrying Payment 
of the same into effect ^^ ^^' 

14. And in the next place to pay all claims which are by law entitled J"*^ ®^ P"' 
to be paid in full in priority to other debts in case of bankruptcy claims. 

16. And to pay, divide, and distribute the residue of the said moneys Rutg^ble 
rateably unto and among the said creditors in discharge of their said distribu- 
debts by such instalments and at such times as the trustee lor, Com- tion among 
mittee pf Inspection] shall think fit, and to pay the surplus, if any, creditors, 
to the said A. B. 

16. And it is hereby deolabed that the said trustee shall be en- Trustee's 
titled to retain, by way of remuneration for his services in carrying ^emunera- 
these presents into effect, the sum of £ [or, a commission of £1 

per cent, on the net sum realised by the collection and sale of the said 
premises respectively (exclusive of any part of the proceeds of any sale 
paid to incumbrancers concurring in such sale [and exclusive also of 
assets received and spent in carrying on the business of the said A. B.]), 
and also a commission of £ per cent, on the amount rateably dis- 
tributed among the creditors under the trusts hereinbefore declared] 
[oTf where there is a committee of inspection^ such sums as the Com- 
mittee of Inspection shall from time to time consider reasonable] 

17. Pbovided always and it is hereby agreed and declared that. Powers : — 
notwithstanding the said trust for conversion and sale hereinbefore ^^^ delay 
contained, it shall be lawful for the trustee [with the consent of the collection. 
Committee of inspection] to postpone the sale, conversion, and col- &c., 
lection of the whole, or any part or parts, of the said premises respec- 
tively, for such time as he at his discretion [or, the Committee of 
Inspection at their discretion] shall think fit 

18. And in the meantime, and until the said premises respectively to insure 
shall have been called in, collected, sold, and converted into money as ^^^ ™*"' 
aforesaid, it shall be lawful for the trustee at his discretion to manage, miBea 
employ, repair, and insiure against damage or loss by fire or other- 
wise, at the cost of the trust estate, all or any part of the said 
premises. 

19. And it shall be lawful for the trustee [with the consent of the to carry on 

business. 

for sale, and to resell without being answerable for any loss. (2). This section 
applies only if and as far as a contrary intention is not expressed in the instru- 
ment creating the trust or power, and shall have effect subject to the terms 
of that instrument and to the provisions therein contained. 
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No. I. 



Tnutee 
may allow 
debtor to 
retain 
certain 
property. 

All debts 
provable 
in bank- 
ruptcy to 
be provable 
under the 
deed. 

3rd testa- 
tum. 

Release by 
creditors. 



Proviso 
that release 
shall not 
prejudice 
securities 
or remedies 
against 
third 
persons. 



Committee of Inspection] to carry on the business whicli the said A. R 
has hitherto carried on, and for such last-mentioned purpose to make 
such advances out of the premises for the time being subject to the 
trusts of these presents as he shall think fit 

20. Fbovided also and it is hereby agbeed and deglabed that 
with respect to the said premises specified in the Fifth Schedule hereto. 
It shall not be incumbent on the trustee to enforce the covenants of the 
said A. B. hereinbefore contained, except so far as he from time to 
time at his discretion shall think fit [ovy unless and until the Com- 
mittee of Inspection shall otherwise expressly direct] (a). 

21. Akd it is hereby agreed and deglabed that the said creditors 
shall be entitled to receive dividends under these presents in respect of 
all debts due to them respectively which would have been provable in 
bankruptcy, and on the amounts for which they would have been so 
provable 

22. And this Indentube also witnesseth that in further pur- 
suance of the said agreements, and in consideration of the premises, 
the said creditors respectively hereby release the said A. B. from the 
said debts, and from all other debts (if any) owing from the said A. B. 
to them respectively, in respect whereof they would be entitled to 
receive dividends under these presents, and from all actions, claims, and 
demands whatsoever (other than their respective rights under these 
presents) in respect thereof 

23. Pboyided always, and it is hereby agbeed and deglabed, that 
nothing herein contained shall prevent the said creditors, or any of 
them, from enforcing or otherwise obtaining the full benefit of any 
charge or lien which they respectively now have upon any estate or 
efiects whatsoever, or from suing any person or persons (other than the 
said A. B.) who may be liable to pay to any of the said creditors all 
or any part of their respective debts 

(a) No power to compound or compromise debts is needed as by the Conv. 
Act, 1881, sec. 37 (2), it is provided that "... two or more trustees acting 
together, or a sole acting trustee where, by the instrument, if any, creating 
the trust, a sole trustee is authorized to execute the trusts and powers thereof 
may, if and as he or they think fit, accept any composition, or any security, 
real or personal, for any debt, or for any property, real or personal, claimed, 
and may allow any time for payment of any debt, and may compromise, com- 
pound, abandon, submit to arbitration, or otherwise settle any debt, account, 
claim, or thing whatever relating to . . . the trust, and for any of those pur- 
poses may enter into, give, execute, and do such agreements, instruments of com- 
position or arrangement, releases, and other things as to him or them seem 
expedient, without being responsible for any loss occasioned by any act or 
thing so done by him or them in good faith," sub-sec. (3) providing that 
'* As regards trustees, this section applies only if and as far as a contrary 
intention is not expressed in the instrument, if any, creating the trust, and 
shall have effect subject to the terms of that instrument and to the provisions 
therein contained." 
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24. Provided alwayb that any creditor who may have any No. I. 
charge or lien on any estate or effects of the said A. B., shall be entitled p . 

to receive dividends hereunder on and in respect of the balance only of for valua- 
his debt, after realising and allowing for or valuing and deducting the tion or 
value of such last-mentioned charge or lien, and Provided ai.80 that *handon- 
any creditor neglecting to realise or value such last-mentioned charge securities 
or lien prior to receiving dividends hereunder, shall be taken to have 
abandoned such charge or lien 

25. Provided always and it is hereby aqreed and declared Revalu- 
that it shall be lawful for any creditor who has so valued his security ation of 
as aforesaid at any time to amend such valuation if the original ***'"'"**■• 
valuation was made bond fide on a mistaken estimate, or if the 
security has diminished or increased in value since its previous valua- 
tion, but so that on any increase in the valuation such creditor shall re- 
fund the dividends (if any) received by him on the difference between his 
original and subsequent valuation, and so that no decrease in the valua- 
tion shall disturb dividends already declared and payable to any other 
creditors 

[26. Akd it is hereby agreed and declared that all creditors before Verifica- 
becoming entitled to receive any dividend shall (if required so to do by **°JJ* ®^ 
the trustee) deliver to him a written statement signed by such creditors 
respectively of their debts or claims, and shall upon the like request 
verify such debts or claims by a statutory declaration, with respect 
as well to the consideration as to the amount of the same, but neither 
any such declaration, nor the execution of these presents, by any of the 
creditors, shall be conclusive evidence of the validity or amount of such 
debt or claim] 

27. And it is hereby agreed and dbolared that in case any dispute, Arbitra- 
doubt, or question, shall arise between the trustee and any of the said ^^^^ clause, 
creditors, as to the amount or validity of any debt or claim, or as to 
any other matter under or incidental to these presents, then every such 
dispute, doubt, or question, shall be referred to the arbitration of two 
indifferent persons, one to be appointed by each party, or an umpire to 
be appointed by the arbitrators in writing before commencing the 
business of the reference, and the decision or award of the said arbi- 
trators or umpire shall be final and binding on both the said parties, 
and every such reference shall be deemed an arbitration within the 
Common Law Procedure Act, 1854, and be subject to the provisions as 
to arbitration contained in the said Act 

[28. And it is hereby agreed and declared that any discretion, act, power to 
or thing, hereinbefore authorized to be exercised or done by the said ^^7 two 
Committee of Inspection, may be exercised or done by any two "i^^hers 

members thereof] mittee of 

29. And it is hereby agreed and declared that if any trustee of Inspection 

•D to act. 
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these presents [or any member of the said Committee of Inspection] shall 
die or go to reside abroad, or refuse, or become incapable or unfit to act, 
then in every such case it shall be lawful for a majority in number of 
the said creditors representing in value more than a moiety of the debts 
ranking for dividend hereunder by writing under their respective hands 
[and seals] (a) to appoint a new trustee [or member of the Committee of 
Inspection respectively,] to act in the place of the said trustee [or 
member of the Committee of Inspection] so dying, going to reside 
abroad, or becoming inca|)able or unfit to act, and every trustee [or 
member of the Committee of Inspection] so appointed, shall have the 
same powers, authorities, rights, and discretions, as if he had been origi- 
nally appointed a trustee [or member of the Committee of Inspection 
respectively] under these presents 

In witness, &c. 

Schedule I. 

Particulars of the debtor's freehold property with incumbrances, &c., affect- 
ing the same. 

Schedule II. 

Copyholds, with incumbrances (as above). 

Schedule III. 
Leaseholds, with incumbrances, &c. (as above). 

Schedxtle IV. 
Shares and other personal property. 

Schedule V. 

Property intended to be excluded : — Onerous leaseholds, interest in onerous 
contracts, debtor's tools of trade, wearing apparel and bedding of self and 
family. 

Schedule VI. 

Names of creditors and amounts of debts. 



Memoran- 
dum where 
instrument 
to be 
escrow. 



Memorandum to be indorsed on the Instrument where it is intended to 
he delivered as an Escrow (b). 

The within written indenture is deposited by the within named A. R 
with S. (debtor's solicitor)^ who is to deliver it to the within named 

(a) Even should these words be omitted, the appointment of a new trustee 
should, where practicable, be by deed, and should contain a declaration that 
the property subject to the trust shall vest in the person so appointed (Cony. 
Act, 1881, sec. 34). This declaration will not operate to vest in the trustee 
copyholds or shares in companies (t&. sec. 34 (3) ). 

(6) It should be borne in mind that though the delivery of the instrument 
as an escrow will prevent its being treated as an act of bankruptcy until the 
condition is fulfilled (Bowker v. Bwrdekin, 11 M. & W. 129, 147), yet the 
instrument will remain liable to be set aside as an act of bankruptcy until 
the expiration of three months from the time when the condition was fulfilled 
and the instrument operated as a deed. 
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C. D. if all the creditors of the said A. B. whose several debts exceed No. II. 
£50 shall have executed or acceded to the same ; but in case all such 
last-mentioned creditors shall not within six months from the date hereof 
execute or accede to the same, S. is to deliver the said indenture to the 
same A. B. to be cancelled. In the meantime it is to remain in the 
hands of the said S. for the purpose of obtaining the execution or 
assent of the said creditors (a). 

No. ir. 

SHORT FORM of Assignment fob benefit of Creditors by Single 
Debtor — Power of Attorney {irrevocable for one year) to Trustee 
to surrender copyholds and assign leaseholds — Release — Pro- 
visoes reserving benefit of Securities, &c, 

1. This Indenture made the day of 18 — , Between 

A. B. of, &c. (debtor) of the 1st part, C. D. of, &c. (trustee) of the 
2nd part, and the several persons, companies, and firms whose 
names and seals are hereunder signed and affixed respectively, being 
creditors of the said A. B., and all other creditors of the said 
A. B. acceding hereto (hereinafter called " the creditors ") of the third 
part 

2. Whereas the said A. B. is indebted to the said creditors in the Recital of 
several sums set opposite to their respective names in the 1st Schedule debts, 
hereunder written 

3. And whereas (recitoil of agreement to make assignment, cmte, 
p. 205, dause 7) 

4. Now THIS Indenture witnesseth that in pursuance of the said 1st testa- 
agreements and in consideration of the premises the said A. B. hereby *^™' 
conveys and assigns unto the said C. D., his heirs, executors, and ^ent^f 
administrators All and singular, the real and personal property, property, 
credits, and effects of the said A. B. to which he is beneficially entitled, 
whether in possession, reversion, remainder, or expectancy, except such 

parts thereof as are of copyhold tenure or are specified in the 2nd 
Schedule hereto 

5. To HOLD the same Unto and to the use of the said G. D., his Habendum, 
heirs, executors, and administrators, according to the respective 

nature and tenure thereof, and subject to the mortgages and charges 
now affecting the same respectively upon the trusts and subject 
to the provisoes and agreements hereinafter declared concerning the 
same respectively 

6. And this Indenture further witnesseth that in further pur- 2nd testa- 

suance of the said agreements and in consideration of the premises, the ^^^' 

Power of 

(a) For the form of attestation where an instrument is delirered as an attorney 

escrow, see 3 Byth. & Jarm. Prec. ' p. 30, 

p 2 
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No. If. said A. B. hereby appoints (o) the said C. D. or other the trustee 

to 8ur- ^^ ihe&d presents (hereinafter called " the trustee ") his attorney for the 
render purposes hereinafter expressed (that is to say) : To surrender all the 

copyholds, copyhold and customary hereditaments and premises of or to which the 
said A. 6. is iK)8sessed or entitleil, in possession, reversion, remainder, 
or expectancy, into the hands of the lords or ladies of the respective 
manors, whereof the same are holden according to the respective customs 
of the said manors To such uses as the said trustee shall think fit 
[but subject to the charges and incumbrances now affecting the same 
and assign respectively] Ain) to sell, surrender, sublet, or otherwise dispose of 
leaseholds, the leasehold hereditaments, and other property specified in the said 
2nd Schedule hereto as and when the trustee shall think fit And for 
and in the name of the said A. B. to enter into and execute all con- 
tracts and deeds, and to do and perform all acts and things for any of 
the purposes aforesaid 
Power to 7. And it is hereby agreed and declabkd that the said power of 

^ i'^r?" attorney hereinbefore contained is and shall be irrevocable for the space 
of one year from the date hereof (h) 

(a) If preferred the debtor wight covenant to surrender and assign these 

premises respectively, as ahove^ p. 206, clause 10. 

45 & 40 (6) By the Con v. Act, 1882, sec. 9, it is provided that " if a power of attorney, 

Vict. c. 39, whether given for a valuable consideration or not, is in the instrument creating 

s. 9. the power expressed to be irrevocable for a fixed time therein specified, not 

exceeding one year from the date of the instrument, then in favour of a 

purchaser^ — 

(i) The power shall not be revoked, for and daring that fixed time, either 
by anything done by the donor of the power without the concurrence 
of the donee of the power, or by the . . . bankruptcy of the donor 
of the power ; and 
(ii) Any act done within that fixed time, by the donee of the power, in pur- 
suance of the power, shall be as valid as if anything done by the 
donor of the power without the concurrence of the donee of the 
power, or the . . . bankruptcy of the donor of the power, had not 
been done or happened ; and 
(iii) Neither the donee of the power, nor the purchaser, shall at any time 
be prejudicially affected by notice either during or after that fixed 
time of anything done by the donor of the power during that fixed 
time, without the concurrence of the donee of the power, or of the 
. » . bankiniptcy of the donor of the power within that fixed time. 
It would seem, however, that if the donee of the power exercised it after 
notice of an '* available act of bankruptcy " (Bankruptcy Act, 1883, sees. 168 
(1), 43 and 49), although the purchasers would be protected by the above- 
quoted section, yet there would be nothing to prevent a bankruptcy trustee 
44 & 45 suing the donee of the power for the damages occasioned by such exercise of 
Vict c 41 ^^® power, which would not be protected by sec. 47 of the Conv. Act, 1881^ 
f^ An ' * which provides that "any person making or doing any payment or act, in 
good faith, in pursuance of a power of attorney, shall not be liable in respect 
of the payment or act by reason that before the payment or act the donor of 
the power had died or Itecome . . . bankrupt or had revoked the power, if 
the fact of death, . . . bankruptcy, or revocation was not at the time of the 
payment or act known to the person making or doin^ the same.'* It it pro- 
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8. And the said A.B. hereby ratifies and confirms and covenants No. II. 
with the said trustee that he will, if and when required by him, ratify ^ . 
and confirm whatsoever the said trustee shall do or piu'port to do by to ratify 
virtue of the said power And the said A. 6. further covenants with acts done 
the trustee that he will not without the consent of the trustee sell, ^^^^^ **>• 
dispose of, charge, or incumber the said premises hereinbefore subjected '^ 

to such power or any part thereof 

9. And it is hereby aobeed and declared that the said trustee shall Trusts for 
stand possessed of the hereditaments and premises hereinbefore con- c^^ver«»ion 
veyed [and shall exercise the powers hereinbefore contained in refer- 
ence to the hereditaments and premises subject thereto respectively] 

Upon tbust at such time and in such manner as he shall think fit to 
call in, collect, compel payment of, and receive such parts of the said 
premines as are outstanding, and to sell (a) and convert into money 
such parts thereof as do not consist of money And shall stand pos- Trusts of 
sessed of the net proceeds of sale (subject to the payment thereout of Proceeds, 
such sums (if any) as may be due to incumbrancers concurring in such 
sales respectively), and of all other moneys which shall come to his 
hands under or by virtue of the trusts or powers herein contained 
10-12 Upon trust (trusts for payment of costs and preferential 
claims, and rateable distrihutiony ut ante, p. 207, clauses 13-15) 
13. And it is hereby declared that (provision for trustee^s remu/nerar 
tioHy ut ante, p. 207, clause 16) 

14. Provided always and it is hereby agreed and declared that Power to 
notwithstanding the said trust for conversion and sale hereinbefore delay sale 
contained, it shall be lawful for the trustee to postpone the sale, con- f^^j^!? ' 
version, and collection of the whole or any part or parts of the said 
premises respectively for such time as he at his discretion shall think fit 

15. And in the meantime, and until the said premises respectively To insure 
shall have been called in, collected, sold, and converted into money as and 
aforesaid, it shall be lawful for the trustee at his discretion to manage, ™*°*g® 
employ, repair, and insure against damage, or loss by fire or other- 
wise, at the cost of the trust estate, all or any part of the said premises 

15a. [And it shall be lawful for the trustee to carry on the business Power to 
which the said A. B. has hitherto carried on, and for such last-mentioned c*rry on 
purpose to make such advances out of the premises for the time being "**"**•• 
subject to the trusts of these presents as he shall think fit] 

16. And it shall be lawful for the trustee to allow the said A. B. to Power to 

retain possession of all or any of the said premises specified in the *lh>^ 

debtor to 

bable that this power might be regarded as one given for valuable considera- retain 

tion within sec. 8 of the Cony. Act, 1882, but as it is doubtful whether the excepted 

Court will give a liberal interpretation to that section, it seems advisable to property. 

declare the power to be irrevocable for the space of one year only, which will 

probably afford sufficient time for its exercise. 

(a) See ante, p. 206, n (6). 
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Second Schedule hereto, either permanently or for such time as the 
trustee shall think fit 

17. And it is herehy agreed and declabed (cUl debts provcMe in 
bankruptcy to be provMe under the deed, ante, p. 208, clause 21) 

18. And this Indenture ftetheb witnesseth that (^Release by 
Creditors, ante, p. 208, davse 22) 

19. Provided always and it is hereby agreed and declared that 
these presents shall not in any way prejudice or affect the rights or 
remedies of the said creditors against any surety or sureties or any 
person or persons other than the said A. B. Nor shall these presents 
in anywise prejudice or affect any security which any of the said 
creditors may have or claim for his debt But nevertheloss, if such 
security shall be enforceable against the said A. B. or his effects, then 
in that case such creditor (unless he shall consent to abandon his said 
security) shall be entitled to receive dividends hereunder upon so 
much only of the said secured debt as may remain after such security 
shall have been realised or after credit shall have been given for the 
full value thereof, such value to be first agreed iipon between such 
secured creditor and the trustee, or in case of dispute to be ascer- 
tained by two impartial valuers, one to be chosen by such secured 
creditor, and the other by the trustee, or an umpire to be named 
by such valuers before proceeding to the reference 

20. And it is also declared that the power of appointing new 
trustees conferred by Statute shall for the purposes of these presents 
be vested in a majority in number of the said creditors, representing in 
value more than a moiety of the debts ranking for dividend hereunder 

In witness, &c. (a). 

Schedule I. above referred to. 
Names of creditors with amounts of debts. 

Schedule II. above referred to. 
Property intended to be excluded (ut ante, p. 210, Sched. V.) 



No. III. No. III. 

ASSIGNMENT by TWO PARTNERS of their joint and separate 
estates to two trustees for benefit of joint and sbpabate 
CREDITORS. — Covenants to surrender copyholds and to assign 
leaseholds as directed, — Release by creditors. — Provisoes re- 
serving benefit of securities. 



1. This Indenture made the 



day of 



, between a. of 

&c., and B. of &c. (debtors), carrying on the trade of — — ^ at 



(a) With regard to delivery of the instrument as an escrow, see ante, p. 210. 
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under the style or finn of A. B. & Co., of the first part ; C. of No. III. 



&c., and D. of &c. (trustees), of the second part, &c., and the several per- 
sons, companies, and co-partnership firms, whose names and seals are 
hereunder signed and affixed respectively, being creditors of the said 
firm of A. B. & Co., or of the said A. or B. separately, and all other 
creditors of the said firm, or of the said A. or B., acceding hereto (here- 
inafter called " the creditors'*) of the third part 

2. Whereas the said A. and B. are jointly indebted to such of the said Recital of 
creditors as are specified in the First Schedule hereto in the sums set ^^^^ 
opposite to their respective names in the said First Schedule, and the 

said A. is separately indebted to such of the said creditors as are speci- 
fied in the Second Schedule, in the sums set opposite to their respective 
names in the said Second Schedule, and the said B. is separately indebted 
to such of the said creditors as are specified in the Third Schedule in the 
sums set opposite to their respective names in the said Third Schedule 

3. And whereas it has been agreed that the said A. and B. shall make of agree- 
the assurance, and enter into the covenants hereinafter contained, and ^^^^ ^^ 
that the said creditors shall accept these presents in satisfaction of ^^ ^ 
their respective debts and execute the release hereinafter contained 

4. Now THIS Indenture witnesseth that in pursuance of the said Ist testa* 
agreements, and in consideration of the premises, the said A. and B. *'*™ — 
hereby respectively as BENErioiAL owners convey and assign unto the Jv *d^Tow 
said C. and D., their heirs, executors, and administrators, all the real and 
personal property, credits, and effects, to which they are respectively 
beneficially entitled, whether in possession, reversion, remainder, or 
expectancy except such parts thereof as are [of copyhold tenure or are] 
specified in the Fourth Schedule hereto 

5. To HOLD the same Unto and to the use of the said C. and D., Habendum, 
their heirs, executors, and administrators, according to the respec- 
tive tenure and nature of the said property, and subject to the mort- 
gages and charges now affecting the same respectively Upon the trusts, 

and subject to the provisoes and agreements hereinafter declared con- 
cerning the same respectively 

6. [And this Indenture further witnesseth that in further pur- [Covenant 
suance of the said agreements, and for the consideration aforesaid, the ^^ ^^r- 
said A. and B. respectively as beneficial owners, covenant with the '®°^?^ 
said C. and D., or other the trustees or trustee of these presents (here- 
inafter called the " trustees or trustee "), that they the said A. and B. 
respectively, and all other necessary parties, if any, will forthwith, &c., 
covenant to surrender copyholds, ante, p. 206, clause 10, mutatis 
mutandis] 

7. And this Indenture further witnesseth that in further pur- 2iid testa- 
suance of the said agreements, and in consideration of the premises, the ^^™* 
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said A. and B. respectively hereby covenant with [the said C. and D., 
and each of them or other the trustees or trustee of these presents herein- 
after called (a)] the trustees or trustee, that they the said A. and B. re- 
spectively will forthwith at the request of the trustees or trustee, but 
at the cost of the trust estate, convey, transfer, and assign their respec- 
tive interests in all or any of the said premises specified in the said 
Fourth Schedule hereto at such times and in such manner as the said 
trustees or trustee shall direct And that they respectively will not in 
the meantime without the consent of the trustees or trustee sell, dispose 
of, charge, or incumber the same, or any part thereof 

8. And it is hereby agreed and deolabed that the trustees or trustee 
shall stand possessed of the hereditaments and premises hereby con- 
veyed [and covenanted to be surrendered respectively] upon tbust at 
such time and in such manner as they or he shall think fit [continue^ 
ut ante, p. 213, clause 9 mutatis mutandis] 

9. UPON TRUST, to pay or retain thereout all costs, charges, and 
expenses, of or incidental to the negotiation, preparation, and execution 
of ttiese presents, or the carrying of the trusts and powers hereof into 
effect 

10. And, in the next place, to pay all claifns which are by law 
entitled to be paid in full in priority to other debts in case of bank- 
ruptcy, and out of the portions of the said moneys whereout in case of 
bankruptcy the same would have been payable 

11. And to pay and distribute the residue of the said moneys unto 
and among the said creditors in like manner as the same would have 
been distributable under an adjudication of bankruptcy against the 
said A. and B. And to pay the surplus after payment of the said 
creditors respectively unto the SHid A. and B. respectively 

12. And it is hereby declared that the said trustees or trustee shall 
be entitled to retain by way of remuneration for their or bis services in 
carrying these presents into efi'ect (6) a commission of £1 per cent, on 
the net sum realised by the collection and sale of the said prem.ises 
respectively (exclusive of any part of the proceeds of any sale paid to 
incumbrancers concurring in such sale and exclusive also of assets 
received and spent in carrying on the said business of the said A. and B.) 

and a commission of £ per cent, on the amount rateably distributed 

among the creditors under the trusts hereinbefore expressed, and the 
amount of such commissions' shall be divided among the trustees for 
the time being (if more than one) equally, unless they shall otherwise 
agree 

(a) If the expression '* trustees or trustee " has already been defined in the 
previous clause, the words within the brackets will be omitted. 
(6) For other modes of remuneration, see ante, p. 207, clause 16. 
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13. Provided always and it is hereby agreed and declared, that, No. III. 
notwithstauding the said trust for conversion and sale hereinbefore con- p^^^j. ^ 
tained, it shall be lawful for the trustees or trustee to postpone the delay sale 
sale, conversion, and collection of the whole or any parts of the said and col- 
premises respectively for such time as they or he at their or his discre- l^^tion. 
tion shall think fit 

14. And in the meantime, and until the said premises respectively Power to 
shall have been called in, collected, sold, and converted into money i^^su'^' 
as aforesaid, it shall be lawful for the trustees or trustee at their or 

his discretion to manage, employ, repair, and insure against damage 
or loss by fire or otherwise, all or any part of the said premises 
respectively, at the cost of the respective trust estate to which the 
same belong 

16. And it shall be lawful for the trustees or trustee to carry on the' Power to 
business which the said A. and B. have hitherto carried on, and for ^^J ^^ 
such last-mentioned purpose to make such advances out of the joint- 
estate of the said A. and B. for the time being subject to the trusts 
of these presents as the trustees or trustee shall think fit 

16. And it shall be lawful for the trustees or trustee to allow the Trustees 
said A. B. to retain possession of all or any of the said premises specified ™*y allow 
in the Fourth Schedule hereto, either permanently or for such time as r^^j^ 
the trustees or trustee shall think fit certain 

17. And it is hereby agreed and declared (dehts to he debts property. 
provable in bankruptcy, ante, p. 208, daiise 21) 

18. And this Indenture also witnbssgth that in further pursuance 3rd testa- 
of the said agreements, and in consideration of the premises, the said turn, 
creditors hereby respectively release the said A. and B., and each of '^^l®^®* 
them, from the said debts and from all other debts (if any) owing 

from the said A. or B. to them respectively, in respect whereof they 
would be entitled to receive dividends under these presents 

19. Provided always, and it is hereby agreed and declared. Release not 
that nothing herein contained shall prevent the said creditors or any of *o preju- 
them from enforcing or otherwise obtaining the full benefit of any ^^^® securi- 
charge or lien which they now have on any property or effects whatever, remedies 
or from suing any person or persons (other than the said A. and B.) against 
who may be liable to pay to any of the said creditors all or any part of ^^^^ 
their respective debts persons. 

20. Provided always that any creditor who may have any charge or Valuation 
lien on or against the joint estate of the said A. and B., or the separate ^^ abandon- 
estate of either of them, shall be entitled to receive dividends hereunder J^^^uriti 
out of the estate whereon he has such charge or lien on and in respect 

of the balance of his debt only, after realising and allowing for or 
valuing and deducting the value of such last-mentioned charge or lien 
and Provided ALSO that any creditor neglecting to realise or value such 
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last-mentioned charge or lien prior to receiving dividends hereunder out 
of the estate whereon he has such charge or lien shall be taken to have 
abandoned such Icist-mentioned charge or lien 

21. Provided always {Revaluation of securities; ante, p. 209, 
clause 25) 

22. [And it is hereby agbeed and declabed that all creditors before 
becoming entitled to receive any dividend shall (if required so to do 
by the trustees or trustee) deliver to them or him a written statement, 
signed by such creditors respectively, of their debts or claims (continue 
ut ante, p. 209, clause 26)] 

23. And it is hereby aobeed and declabed that, in case any 
dispute, doubt, or question shall arise between the trustees or trustee 
and any of the said creditors (continv/e ut ante, p. 209, clause 27) [tf 
desired, power to appoint new trustees, ante, p. 214, clause 20] 



In witness, &c. 



Schedule I. 
Joint creditors of A. and B. and amount of debts. 

Schedule II. 
Separate creditors of A. and amount of debts. 

Schedule III. 
Separate creditors of B. and amount of debts. 

Schedule IV. 
Property intended to be excluded, as above, p. 210, Sched. V. 



No. IV. No. IV. 

COMPOSITION DEED. — Joint and several covenants of debtob 
and 8UBBTY with trustee to pay composition to trustee, — Ebusase 
by creditors defeasible on default in performance of covenant, — 
Assignment of book debts to indemnify subety. — Pbovisoes 
that release shall not prejvdice securities, &c, — On avoidance of 
deed debtob agrees to pay debts in full or to waive Statute of 
Limitations. 

Parties. 1. This Indenture made, &c., between A. B. of, &c. (debtor), of 

the first part ; C. D. of, &c. (surety), of the second part ; E. F. of, &o. 
(trustee), of the third part, and the several persons, companies, and 
firms, whose names and seals are hereunder signed and affixed re- 
spectively, heing creditors of the said A. B., and all other creditors of 
the said A. B. acceding hereto (hereinafter called " the creditors "X ^ 
the fourth part 
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2. Whereas the said A. 6. is indebted or liable to the said creditors No. IV. 
in or for the several sums of money set opposite to their respective j^citgi of 
names in the Schedule hereto debts. 

3. Akd whereas it has been agreed that the said A. B. shall pay to Agreement 
the said creditors a composition of 15«. in the pound on the amount of topaycom- 
their said respective debts, to be secured and paid in the manner herein- position, 
after appearing 

4. Akd whereas the said creditors have agreed with the said A. B., Agreement 
and mutually each with the others to accept such composition in ^ accept 
satisfaction of their debts, and to execute the release hereinafter con- gjtioDu 
tained 

5. And whereas the said C. D. has agreed to join in these presents Agreement 
in manner hereinafter appearing °^ surety. 

5a. [And whereas, in consideration of the said C. D. so joining in Agreement 

these presents, the said A. B. has agreed to execute the assignment to indem- 

hereinalter contained] nify surety. 

6. Now THIS Indenture witnesseth that in pursuance of the said Joint and 

agreements, and in consideration of the premises and of the release ^^^c*^ 

hereinafter contained, the said A. B. and C. D. jointly and severally ^jy debtor 

covenant with the said E. F., or other the trustee for the time being of and surety 

these presents (hereinafter called " the trustee "), that they or one of with trus- 

them will pay to the said trustee, in trust for the said creditors, such a ° P*^ 

*■ *' compo- 

sum as shall be equal to 158. in the pound, on the total amount of the sition. 
debts specified in the Schedule hereto, by two equal instalments, the first 

of such instalments to be paid on the day of next, and the 

second instalment on the day of next 

7. And also that they or one of them will, on demand in writing by And to pay 
the trustee, pay all costs, charges, and expenses of, or incidental to, the ^^9 
preparation and execution of these presents and the carrying of the same ^nd'ex- 
into effect [if the trustee agrees to accept a fixed sum, including the sum penses. 

of £ as the trustee's remuneration for his services in relation to 

the trusts hereof] 

8. Provided always, and it is hereby agreed and declared that, Surety to 
although as between the said A. B. and the said C. D. the said C. D. is ***^<^. ^^ 
surety only for the payment of the said composition, nevertheless, as S^Jj^i^ 
between the said G. D. and the said E. F. and the said creditors, the towards 
said G. D. shall be deemed and taken to be a principal debtor, so that creditors, 
he shall not be discharged from his liability by reason of time being 

given to, or any arrangement made with, the said A. B. without his 
consent, or by reason of any other circumstance which would or might 
have the effect of discharging him if he were surety only 

9. And this Indenture furtuer witnesseth that in pursuance of Release, 
the Siiid agreements, and in consideration of the covenants hereinbefore 
contained, the said creditors hereby respectively release the said A. B. 
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from their respective debU, the amounts whereof are sprafied in the 
Schedule hereto, and from all other debts (if anj) owing from the said 
A. B. to the Mid creditors respectively, sabject, nevertheless^ to the 
provisoes hereinsfter contained 

10. Provided always, and it is hereby aobckd ahd DBLOjkBKDythat 
nothing herein contained shall prevent the said creditors or any of them 
from enforcing or otherwise obtaining the full benefit of any charge or 
lien which they respectively now have npon any esiMte or effiscts what- 
soever, or from suing any person or prrsoos other than the said A. B., 
who may be liable to pay to any of the said creditors all or any part of 
their respective debts 

11. Pbovideo always (a) that as to any debt or debts for which 
any creditor or creditors may at the date of these presents have any 
charge or lien upon any estate or effects of the said A. B., such creditor 
or creditors respectively shall be entitled to receive the composition 
hereinbefore provided on and in respect of the balance of sndi debt or 
debts only after realising and allowing for or valuing and deducting 
the value of such cliarges or liens ns aforesaid, snd Provided also that 
any creditor neglecting to realise or value such last-mentioned charge 
or lien prior to receiving the said composition shall be taken to have 
abandoned such charge or lien 

11. [And this Indenture also witnesseth that in iiirther pur- 
suance of the said agreements, and in consideration of the premises and 
of the said C. D. entering into the covenants hereinbefore contained, the 
said A. B., as beneficial owner, hereby assigns unto the said C. D. all 
the book and other debts (b) now due and owing to bim in his trade or 

business of carried on by him at and all securities for 

the same To hold the same to the said C. D. upon trust, to receive 
the amount of the said debts, and out of the same to pay in the first 
place the expenses attending the obtaining payment therec^, and to 
apply the residue thereof to the end and intent that the said 0. D. 
shall and may at all times hereafter be indemnified against the sums 
hereinbefore covenanted by him to be paid and every part thereof, and 
against all claims and demands for and in respect of the same, with 
and by means of the said premises hereby conveyed and the proceeds 
thereof And subject to the trust and purposes aluresaid upon trust 
for the said A. B. absolutely] 

12. Provided always, and it is hereby agreed and declared, that 
in case there shall be default in the performance of any covenants on 

(a) As to the effect of this proviso see Bolton v. Ferro, 14 Chy. D. 171. 

(6) See Burlinson v. Hallf 12 Q. B. D. 347. If the property assigned to the 
inrety amount to substantially the whole of the debtor*s property, it will be 
an act of bankruptcy : He Marshall^ De Gex, 273 ; Leake v. rotmg, 5 £. & B. 
955. 
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the part of the said A. B. or C. D. to be observed or performed, then in No. IV, 
such case as to any creditor in respect of whom such default shall have 
been made, these presents shall (but without prejudice to the agreement 
hereinafter contained or to anything theretofore done in pursuance 
hereof) tlienceforth be voidable at the election of such creditor 

13. Akd it is hereby agreed and declared, that in the event of the If deed 
avoidance of these presents as against any creditor executino; or acceding avoided 
to the same by virtue of the proviso in that behalf hereinbefore con- .^ ^ x 
tained, then the said A. B. will pay to such creditor the full amount of pay debts 
his debt less the amount which may have been received by him on in fall, 
account thereof under these presents or otherwise (a) 

{oTy then the said A. B. will not during a period of six years from the Or, not to 

date of these presents set up or claim the benefit of any of the Statutes set up Stit- 

of Limitations in defence to any action brought by such creditor in J^^.^ 

respect of any debt hereinbefore released] (6) tions. 

14. And it is hereby agreed and declared that these presents instrument 
shall be binding on all creditors executing the same, although some to be 
creditors of the said A. B. may not execute these presents (c) absolute. 



In witness, &c. 

Schedule. 



No. V. No. V. 

COMPOSITION DYiKD,— Composition payable hy instalments^ 
Secured hy Covenants of Debtor and Surety — Joint and several 
promissory notes — Defeasible Release — Assignment of Book 
Debts to indemnify Surety — Surety to continue liable on 
avoidance of the deed. 

1. This Indenture, made, &c., between (Parties same as in No, 4, 
antCf p. 218, clause 1) 

2. Whereas {Bedtal of debts, ante, p. 219, clause 2) 

3. 4. Recitals of a^eement to pay composition^ and agreement to 
accept same, ante, p. 219, clauses 3 and 4 

(a) This being a promise under seal, will support an action at any time 
within twenty years after default. If any objection to this provision is felt, 
the alternative provision in the next clause may be adopted, but see next note. 

(6) See per Lord Romilly, M.R., in Fuller v. Redman (No. 2), 26 Beav. 614, 
ante, p. 65, and per Lord Campbell in The East India Co, v. Paid (7 Moo. 
P. C. 0. 85, 112), anU, p. 200, n (a). 

(c) This clause is not actually necessary, and may be omitted without 
altering the effect of the instrument. It serves, however, to give the creditors 
notice that the agreement is absolute and not conditional on the accession of 
all the creditors. 
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IL FMmD«i> ALWATB («) durt m to aaj driit or debto iar wfueh 
an J ereriitor or cndivnn maj at die date of dieae p»amti hste an j 
diarjf^ or lien apon anj estate or efiects of die aaid A. B^iarfi cieditar 
or ereditofB rRspeetiTdj ahall be cntided to reeeiYe the composition 
berembeiore provydei oq and hi mpect of the balasce of anch debt or 
ddbCa onl J afcer raising and allowing for or Talning and dedocting 
the rsdxie of mieb char^^ or liens as afefcaeud, and ProTided also that 
a&j creditor nec^lecting to nahwt or Taliie sncb last-mentkned charge 
or lien prior to receiring the latd compositioa shall be takoi to bare 
abandoned anch d^iarge or lien 

IL [A9D THIS IsiXRrrrRC auo wmrEasRH that in ftmher pur- 
9aance of the aaid agreements, and in consideration of the premises and 
c4 the aaid C, J), entering into the corenants hereinbefore contained, the 
aaid A« B^ as beneficial owner, hereby assigns nnto the aaid C. D. aix 
the book and other debts (h) now due and owing to him in his trade or 

bosineas of carried on by him at and all securities for 

the same To hold the same to the aaid C. D. npon trost, to receive 
the amount of the aaid debts, and ont of the aame to pay in the first 
place the ex{)en8es attending the obtaining payment thereof, and to 
apply the rcsidae thereof to the E5I> and intent that the said G. D. 
shall and may at all times hereafter be indemnified against the sums 
hereinbefore covenanted by him to be paid and every part thereof, and 
against all claims and demands for and in respect of the same, with 
and by means of the aaid premises hereby conveyed and the proceeds 
th6re<;f And subject to the trust and purposes aforesaid npon trust 
for the said A. B. absolutely] 

12, Paovidkd always, and it is hereby agreed aio) declared, that 
in case there ahall be default in the performance of any covenants on 

(ft) Ai to the eflfect of this proviso see Bolton v. Ferro, 14 Chy. D. 171. 

(6) 8ee BurlinBon v. Hally 12 Q. B. D. 347. If the property assigned to the 
itirety amount to substantially the whole of the debtor^s property, it will be 
an aot of bankruptcy : Jie Marshall^ De Gex, 273 ; Leahe v. Yoimgy 5 £. & B. 
066. 
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the part of the said A. B. or C. D. to he ohserved or performed, then in No. IV, 
such case as to any creditor in respect of whom such default shall have 
heen made, these presents shall (hut without prejudice to the agreement 
hereinafter contained or to anything theretofore done in pursuance 
hereof) tlienceforth be voidable at the election of such creditor 

13. Akd it is hereby agreed and declared, that in the event of the If deed 
avoidance of these presents as against any creditor executino: or acceding avoided 
to the same by virtue of the proviso in that behalf hereinbefore con- ^t^^ ^ 
tained, then the said A. B. will pay to such creditor the full amount of pay debts 
his debt less the amount which may have been received by him on in fall, 
account thereof under these presents or otherwise (a) 

[oTy then the said A. B. will not during a period of six years from the Or, not to 

date of these presents set up or claim the benefit of any of the Statutes set up St». 

of Limitations in defence to any action brought by such creditor in J • .^ 

respect of any debt hereinbefore released] (6) tiona. 

14. And it is hereby agreed and declared that these presents instrument 
shall be binding on all creditors executing the same, although some to be 
creditors of the said A. B. may not execute these presents (c) absolute. 



In witness, &c. 

Schedule. 



No. V. No. V. 

COMPOSITION DEED. — Composition jpayahh by instalments — 
Secured by Covenants of Debtor and Surety — Joint and several 
promissory notes — Defeasible Release — Assignment of Book 
Debts to indemnify Surety — Surety to coNTiNaK liable on 
avoidance of the deed, 

1. This Indenture, made, &c., between (Parties same as in No. 4, 
antCf p. 218, clause 1) 

2. Whereas {Bedtal of debts, ante, p. 219, clause 2) 

3. 4. Recitals of agreement to pay composition, and agreement to 
accept same, ante, p. 219, clauses 3 and 4 

(a) This being a promise under seal, will support an action at any time 
within twenty years after default. If any objection to this provision is felt^ 
the alternative provision in the next clause may be adopted, but see next note. 

(6) See per Lord Romilly, M.R., in Fuller v. Redman (No. 2), 26 Beav. 614, 
ante, p. 65, and per Lord Campbell in The East India Co, v. Pavi (7 Moo. 
P. C. 0. 85, 112), anU, p. 200, n (a). 

(c) This clause is not actually necessary, and may be omitted without 
altering the effect of the instrument. It serves, however, to give the creditors 
notice that the agreement is absolute and not conditional on the accession of 
all the creditors. 
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to trustee 
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notes. 



Proviso 
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note shall 
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on cancel- 
ling note. 



Provisoes 
that credi- 
tors shall 
value and 
deduct, 

or abandon 
securities. 



Proviso for 
avoidance 
of deed on 
default. 



5 and 5a. Becitcd of agreement of surety, and (if so) agreement 
to indemnify surety^ ante, p. 219, clauses 5 and 5a 

6, 7. Now THIS Indenture wttnesseth (joint and several cove- 
nants "by debtor and surety, with the trustee, to pay composition and 
costs, charges, and expenses, ante, p. 219, clause 6 ; p. 219, clause 7) 

8. And will forthwith make and deliver to the said trustee (upon trust 
to be delivered on demand to the respective creditors) joint and several 
promissory notes of the said A. 6. and G. D. drawn in favour of each of 
the said creditors for the respective amounts of the instalments of the 
said composition payable to such creditor, such promissory notes to 
be made payable on the respective days hereinbefore provided for the 
payment of such instalments 

9. Pbovided alwats, and it is hereby agreed and declared, that 
no creditor to whom such note shall have been delivered as aforesaid, shall 
be entitled to receive payment from the trustee of the amount secured 
by such note without the production and delivery up of the said note 
for cancellation, but in the event of any creditor neglecting or refusing 
to deliver up any such note upon tender of the amount secured thereby, 
then the trustee shall stand possessed of the sum secured by the said 
note upon trust to answer any demand which shall be made by any 
holder of such note 

10. Provided always, and it is herebt agreed and declared 
(surety to stand in position of priricipal, ante, p. 211*, clause 8) 

11. And this Indenture also witnesseth that (Belease by cre- 
ditors, ante, p. 219, clause 9) 

12. Provided always (proviso that release shall not prejudice 
securities, &c., ante, p. 220, clause 10) 

13. Provided always that any creditor who may have any charge or 
lien on any estate or effects of the said A. 6. shall be entitled to receive 
the composition and promissory notes hereinbefore provided in respect 
of the balance only of his debt after allowing for and deducting the 
value of such last-mentioned charge or lien Provided also that 
any creditor neglecting to realise or value such last-mentioned charge 
or lien prior to receiving the said composition or promissory notes, 
shall be taken to have abandoned such last-mentioned charge or lien 

13a. [And this Indenture also witnesseth (assignment to in- 
demnify surety, ante, p. 220, clause llo) 

14. Provided always, and it is hereby agreed and declared, that 
in case there shall be default in the performance of any of the covenants 
on the part of the said A. B. or C. D. to be observed or performed, then in 
such case as to any creditor, in respect of whom such default shall have 
been made, these presents shall (subject to the proviso and agreement 
hereinafter contained) thenceforth be null and void Provided, never- 
theless, that such avoidance shall not affect anything theretofore done 
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in pureuance hereof, and shall not prejudice the right of such creditor 
to obtain the said promissory notes, and enforce payment thereof, in 
addition to any other remedies that he may have 

15. And it is hereby agreed and declared (agreement by debtor to 
pay debt in full or not to set up Statute of LimitationSy supra^ p. 221, 
clause 13) 

16. [And it is herebt aobried and declared {instrument to be 
absolute^ ante, p. 221, clause 14)] 

In witness, &c. 

Schedule. 



No.V. 

ProviBO 
that avoid- 
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No. VL 

COMPOSITION DEED.— Debtor and Surety covenant to make Pro- 
iflissoRT Notes to secure composition of 15s. in the pou^ payable by 
two instalments — Defeasible Release — On avoidance of deed 
Surety to be indemnified against future liability. 

1. This Indenture made, &c., between A. B. of,&c. (debtor), of the 
Ist part, G. D. of, &c. (surety), of the 2nd part And the several persons, 
companies, and firms whose names and seals are hereunder signed and 
affixed respectively, being creditors of the said A. B., and all other 
creditors of the said A. B. acceding hereto (hereinafter called "the 
creditors ") of the 3rd part 

2. Whereas (Becital of debts, ante, p. 219, dause 2) 

3. And whereas it has been agreed that the said A. B. and G. D. 
shall make and deliver to the said creditors the promissory notes here- 
inafter mentioned, and that the said G. D. shall join in these presents 
in manner hereinafter appearing 

4. And whereas the said creditors have agreed with the said A. B. 
and mutually each with the others to accept these presents and the pro- 
visions hereof in satisfaction of and to release their debts in manner 
hereinafter appearing 

4a. [And whereas (if so agreed) recite agreement to indemnify 
surety, ante, p. 219, clause 5a] 

5. Now this Indenture wttnesseth that in pursuance of the said 
as;reements and in consideration of the premises and of the release 
hereinafter contained, the said A. B. and G. D. jointly and severally 
covenant with each of the said creditors that they will forthwith make 
and deliver to the said creditors respectively joint and several pro- 
missory notes of them, the said A. B. and G. D., to secure to them a 
composition of 158. in the pound on the amount of their said respective 
debts by two equal instalments, such promissory notes to be drawn in 
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favour of the said creditors respectively, and to be made payable on 
the day of next, and the — day of next 

6. Provided always and it is hereby aorred 4nd declared 
(surety to stand in position of principoH^ ante, p. 219, davse 8) 

7. And this Indenture also witnesseth that in pursuance of the 
said agreements and in consideration of the premises, the said creditors 
hereby accept these presents and the provisions hereof in satisfaction 
of their respective debts (the amounts whereof are speci6ed in the 
schedule hereto) and of all other debts (if any) owing from the said 
A. B. to the said creditors respectively, and hereby respectively release 
the said debts, subject, nevertheless, to the provisoes hereinafter 
contained 

8. Provided always {proviso that release shall not prejudice secu- 
rities, <f'c., ante, p. 220, clause 10) 

9. {Provisoes for valuation or abandonment of securities, ante^ 
p. 222, clause 13) 

9a. [And this Indenture also witnesseth {assignment to in- 
demnify surety, ante, p. 220, davse 11a) ] 

10. Provided always and it is hereby agreed and declared, that in 
case any of the said notes shall not be paid as and when they respectively 
become due and payable, the same having been lawfully demanded, or in 
case there shall be any default on the part of either of the said A. B. or 
C. D. in the performance of the covenant hereinbefore contained, then 
in such case as to any creditor in respect of whom such default shall 
have been made, these presents shall (subject to the proviso and agree* 
ment hereinafter contained) be voidable at his election (but without 
prejudice to any acts that may have been theretofore done in pursuance 
hereof) 

11. Provided nevertheless, and it is hereby agreed and declabed, 
*^®*:*j**^ *® that in case any creditor shall elect to avoid these presents under the 
deed to * proviso lastly hereinbefore contained, then the said C. D. shall thence- 
discharge ^oi'^h stand released from all further liability under the covenants 

hereinbefore contained, or upon any promissory note (not then already 
due) made in pursuance of the said covenants in favour of such creditor 
as aforesaid And such creditor shall erase, or cause to be erased, from 
any such promissory note not already due the name of the said C. D. 
(without prejudice, nevertheless, to the rights of such creditor against 
the said A. 6.), and shall indemnify the said C. D. against all liability 
on such note 

12. And it is hereby agreed and declared {a^greement by debtor 
to pay debt in full or not to set up Statute of Limitations, a^te, p. 221, 
dav^se 13 ; [^Agreement that instrument is absolute, p. 221, clause 14)] 

In witness, &c. 

Schedule. 
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No. VII. 

COMPOSITION DEED.— CJovBNANTS hy drbtob with trustee to pay 
ONB-THIBD of net INCOME of lusiness to trustee hy quarterly pay^ 
ments. — Trustee to apply moneys in payment of a oompositxoh 
of lOs. in the pownd to the creditors. 

1. This Indenture made, &c., Between (FartieB the same as in 
No. II., ante, p. 211, clause 1) 

2. Whereas the said A. B. is engaged in the profession or business 
of a at 

3. And whereas (recital of debts, ante, p. 219, clause 2) 

4. And whereas the said A. B. has agreed to pay to the said credi- 
tors a composition of 108. in the pound on the amount of their 
respective debts, and to enter into the covenants hereinafter contained 

5. And whereas (recital of agreement to accept provisions of 
instrument in satis/action of dehts^ ante, p. 223, clause 4) 

6. Now THIS Indenture witnesseth that in pursuance of the said 
agreements, and in consideration of the release to the said A. B. herein- 
after contained, the said A. B. doth hereby covenant with the said 
G. D., or other the trustee for the time being of these presents (hereinafter 
called " the trustee "), that he will four times in each year, namely, in 
the months of January, April, July, and October (or oftener if required 
by the trustee) make, sign, and deliver to the trustee a full and complete 
statement of the receipts and payments taken and made respectively by 
him the said A. B. in respect of the said business during the three 
months then past 

7. And that he will at all reasonable times afford to the trustee or 
his agent appointed for the purpose every facility for ascertaining 
the accuracy of such statement by the inspection of the books and 
accounts kept by the said A. B., and otherwise assist the trustee 
or such agent as aforesaid with all information in his power in refer- 
ence thereto, and will verify such statement by statutory declaration 
or otherwise as the trustee may require 

8. And that he will on the 15th day of each of the months aforesaid 
in every year, so long as these presents shall continue in force, pay to 
the trustee without any deduction whatsoever such a sum as shall be 
equal to one-third of the net earnings of the said business during the 
three months next preceding such days respectively 

9. And that he will, in addition to such payments as aforesaid, pay 
and discharge the costs, charges, and expenses of and incidental to the 
negotiation, preparation, and execution of these presents, and of or to 
the carrying of the trusts and powers hereof into effect 

Q 
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10. Provided alwats, and it is hereby agreed and declared that 
it shall be lawful for the trustee to certify the amount of such net 
earnings as aforesaid for any such period as aforesaid, and such oer* 
tificate shall be conclusive for the purpose of ascertaining the amount 
payable for such period by the said A. B. in pursuance of the covenant 
hereinbefore contained 

11. And it is hereby agreed and declared that the trustee shall 
stand possessed of all moneys which shall come to his hands under these 
presents, Upon trust, in the first place to pay all claims which would be 
entitled to be paid in full in priority to other debts in case of bank* 
ruptcy, and in the next place to pay to the said creditors by such 
instalments and at such times as the trustee shall think fit, a com- 
position of ten shillings in the pound on the amount of their respective 
debts 

12. And this Indenture also witnesseth (acceptance of satts/ao* 
turn and release, ante, p. 224, clause 7) 

13. Provided always (proviso that release shaU not prejudice 
securities, etc., ante, p. 220, clause 10) 

14. (Provisoes for valuation or abandonment of securittes^ ante, 
p. 220, clause 11) 

15. Provided always, and it is hereby agreed and declabkd that, 
when and so soon as the said trustee shall have received hereunder such 
sums as will enable him to pay the said composition and make such other 
payments as aforesaid ; then, subject to the proviso next hereinafter con- 
tained, the trusts of these presents shall cease, and the said A. B. shall 
be released from all further liability on the covenants hereinbefore 
contained 

16. Provided always, and it is hereby agreed and declabed that, 
in case there shall be default in performance of any of the covenants 
on the part of the said A. B., then these presents shall (but without 
prejudice to the agreement hereinafter centained or to anything there- 
tofore done in pursuance hereoQ thenceforth be voidable at the election 
of the creditors respectively 

17. And it is hereby agreed and declared that (agreement fa 
pay debts in fvXl, or to waive Statute of Limitations, amte, p. 221, 
clause 13, mutatis mutandis) 

[18. And it is, &c. (agrecTnent that instrument is to he absolute, ut 
ante, p. 221, clause 14)] 

In witness, &c. 

Schedule. 
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No. VIII. No. VIII. 

DEED OP COVENANT /or Payment of debts in fvUx— Quarterly 
payments proportional to income — Defeasible release. 

1. This 'Indenture made, &c., between {Parties same as in No. XL, 
ante, p. 211, clause 1) 

2. Whereas (recited of business, ut ante, p. 225, davse 2 ; recited of 
debts, ut ante, p. 219, datise 2) 

3. And whereas the said A. B. has agreed to pay his said creditors Agreement 
their respective debts in full, in manner hereinafter provided to pay 

4. And whereas (recital of agreement to eiccept provisions of in' -^^ ® *** 
Mtrument in satisfaction of debts, ante, p. 223, clause 4) 

6-8. Now THIS Indenture witnesseth that in pursuance of the said Coveoants. 
agreements and in consideration of the premises, the said A. B. hereby 
covenants with the said G. D., or other the trustee for the time being of 
these presents (hereinafter called 'Hhe trustee "), that he will (Covenants 
to furnish statement of incaine and to pay one-third of income to trustee, 
ut ante, p. 225, clauses 6 to 8 ; and to pay costs, charges, and expenses, 
ib,, clause 9) 

9. Provided always (proviso that trustee may certify amount 
payable wider covenant, ante, p. 226, clause 10) 

10-12. And it is hereby agreed and declared that the trustee Trusts, 
shall stand possessed of all moneys which shall come to his hands 
under these presents upon trust in the first place (to pay preferential 
claims, ut ante, p. 207, clause 14 ; and for rateable distribution among 
creditors, p. 207, clause 15 ; debts to be debts provable in bankruptcy, 
imte, p. 208, clause 21) 

13. And this Indenture also witnesseth (acceptance of satis* 
faction and release, ut ante, p. 224, dause 7) 

14, 15. Provided always (Proviso that release shaU not prejudice 
tecurities, ut ante, p. 208, clause 23; Provisoes for valuation or 
abandonment of securities, p. 209, clause 24)^ 

16. Provided always, and it is hereby agreed and declared, that Debtor's 
when and so soon as the said trustee shall have received hereunder liability 
such sums as will enable him to make such payments as aforesaid, then ^ ^^f* 
the trusts of these presents shall cease, and the said A. B* shall be cease in 
released from all further liability on the covenants hereinbefore contained certain 

17. Provided always (de^ to be void on d^aidt, ut ante, p. 226, ^^^^^ 
dause 16) 

18. And it is hereby aorbbd and declared (Agreement to pay 
debts infuU in event qf default, ut ante, p. 221^ dause 13) 

In witness, &c. 

Schedule. 

q2 
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No. IX, 

ASSIGNMENT OF DEBTS by Creditors to a third person in con- 
sideration of an immedicUe payment (a). 

1. This Agrkembvt, made between the several persons, companies, 
and firms whose names [and seals] are herennder signed [and affixed 
respectively], being creditors of A. K, party hereto (hereinafter called 
** the creditors "), of the first part ; A. B. o^ Ac (debtor)^ of the second 
part ; and C. D. of, &c, (purc?uuer\ of the third part 

2. Wbbrbas the said A. B. is indebted to the said creditors in the 
several sams of money set opposite their respective names in the second 
column of the Schedule hereto 

3. And vthersas the said creditors have agreed to assign their said 
debts to the said C. D. for the consideration hereinafter appearing 

4. Now TBESB PRBSBNTS WTIKBSB that in considerati(»i oi the several 
sums of money set opposite their respective names in the third 
column of the said Schedule to the said creditors respectively 
by the said C. D. now paid (the receipt whereof the said creditors 
respectively hereby acknowledge), the said creditors hereby assign unto 
the said G. D. All those debts now due and owing to them respectively 
from the said A. B., the amount whereof is set opposite to their respective 
names in the second column of the Schedule hereto, and all securities 
for the same, to hold the same unto the said C. D. absolutely. 

In witness, &c. 

SOHEDULB. 



Name of Creditor. 


Amount of Debt. 


Amount Received. 









Parties. 



No. X. 

SHORT FORM of COMPOSITION DEED.— Cm^ttors rdease debts in 
consideration of immedia^ payment of composition — Beservtxtion 
and valuation of securities. 

1. This Ikdentub;k, made, &c., Bbtwkkn A. B. of, &G. (debtor), of 

(a) Although it u in ' all cases desirable that the arrangements should be 
by deed it may in some cases be found impracticable, lliii form may be 
found useful in such cases. 
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the one part, and the several persons, companies, and firms whose No. Xp 
names and seals are hereunder signed and affixed respectively, being 
creditors of the said A. 6., and all other creditors of the said A. B, 
acceding hereto (hereinafter called " the creditors ") of the other part 

2. Whebeas (fiedtcd of debts, ante, p. 228, clause 2) 

3. And whebeas the said A. B. has agreed to pay the said creditors Agreement 
B composition of 10«. in the poimd on the amoimt of their respective ^?\ compo- 
debts in the manner hereinafter provided "*'^°* 

4. And whebeas (agreement by creditors, ante, p. 219, dause 4) 

5. And whebeas it has been agreed that all creditors having Agreement 
a charge or lien upon any estate or effects of the said A. B. shall for valua- 
receive the said composition in respect of the balance only of their **°° ^J. 
respective debts after deducting the value of such charge or lien 

6. And whebeas such last mentioned creditors have accordingly Valuation 
valued their respective charges or liens at the several sums set oppo- of securi- 
site their respective names in the third colunm of the said schedule, ^^^^ 
leaving due to them as unsecured debts the several balances set 
opposite their respective names in the fourth column of the said 
schedule 

7. Now THIS Indentube WITNESSETH that in pursuance of the said Receipt of 
agreements, and in consideration of a composition of. 10«. in the pound composi- 
on the amoimts or balances of their respective debts as aforesaid to the '^ 
said creditors paid by the said A. B., on or before the execution of 

these presents (the receipt whereof the said creditors respectively hereby 
acknowledge), the said creditors respectively hereby relesjse the said Release. 
A. B. from their respective debts, the amounts whereof are specified in 
the second column of the schedule, and from all other debts (if any) 
owing from the said A. B. to the said creditors respectively, subject 
nevertheless to the provisoes hereinafter contained 

8. Pbovided always that nothing herein contained shall prevent the Provisoes 
said creditors, or any of them, from enforcing or otherwise obtaining preserving 
the full benefit of any charge or lien they respectively now have upon seourities. 
any estate or effects (other than the estate or effects of the said A. B.), 

or from suing any person or persons other than the said A. B. ] and 
Provided also that any creditor or creditors who may have any charge 
or lien upon any estate or effects of the said A. B. shall be entitled to 
enforce such charge or lien for the amount (and such amount only) at 
which the same has been valued as aforessdd. 



In witness, &c. 



[Schedule. 
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SCHEDULB. 



Namfis of Creditors. 
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Value set upon 
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Balance of 
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No. XI. 



1. 
2. 
3. 
4. 
6. 



6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 

15. 

16. 
17. 
18. 

19. 
20. 
21. 
22. 



No. XL ' 

Iksfbctobship Deed. (a). 

Parties. 

Recital of business. 

Recital of debts. 

Recital of agreement for carrying on business under inapection. 

1st testatum. 

Covenant by creditors not to sue, and that deed may be pleaded aa 

satisfaction. 
2nd testatum. 
Covenant by debtor to pay debts. 

to give account of his estate. 

to aid in carrying on or winding up business. 

to pay moneys into bank. 

not to engage in other trade. 

not to encumber property or prefer creditors. 

to keep accounts, etc. 

to render periodical statement. 

in certain events to make complete assignment of 
property. 
3rd testatum. 

Power to inspectors to employ clerks. 
„ to draw bills and obtain advances. 
„ for debtor to retain salaries and advances. 
4th testatum. 
Trusts of assignment (if any) made under par. 14. 

„ of moneys. 
Debts to be debts provable in bankruptcy, antCy p. 208. 
Provisoes for valuation or abandonment of securities, antey p. 209, 
Verification of debts, antef p. 209. 



n 

99 

if 
» 
n 



9f 



99 
» 



(a) As to the liability of a deed for carrying on the debtor's business to be 
declared fraudulent under the Statute 13 Eliz. c. 5, see Spenser v. Slater, 4 Q. 
B.D. 13, considered antej p. 112 ; and see also Boldero v. London and Westmin' 
ster Discount Company , 5 Ex. D. 47, ante, p. 113. In the following precedent 
power is given to the creditors to discontinue the business, and the C9yenant to 
Indemnify the inspectors is limited to a fixed sum. 
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28. ArbitraiiMi daose, ante^ p. 209. No. XL 

24. VowiK to extend period or operation of deed. 

25. „ to creditors to direct speedier winding-np of business. 

26. „ to any two inspectors to act. 

27. „ to appoint new inspector. 

28. Indemnity. 

29. In certain events inspectors to give debtor certificate. 

30. In certain events deed to operate as a release. 

1. Tms Indentubb, made, &c., Between A. B. of, &c. (debtor)^ of 1. Parties, 
the first part ; C. D. of, &c., E. F. of, &c., and O. H. of, &c. (inspectors^ 

of the second part ; and the several persons, companies, and firms, 
whose names and seals are hereunder signed and affixed respectively* 
being respectively creditors of the said A. B., and all other creditors of 
the said A. B., acceding hereto (hereinafter called " the creditors ") of the 
third part 

2. Whbbbas the scud A. B. is engaged in carrying on the business \ Recital 

- ^^^ , ^^^ of business. 

3. And whereas the said A. B. is indebted or liable to the said ^' Of debts, 
creditors in or for the several sums set opposite their respective 

names in the Schedule hereto 

4. And whereas it is considered that with a view to the gradual Of agree* 
realisation of the estate of the said A. B. it will be more advantageous ™e>i<i/or 

to all parties interested, that the said A. B. shall for the period of on^usiness 

years [or such extended period (if any) as hereinafter mentioned] be under in- 
permitted to carry on the said business under the supervision of the spection. 
said G. D., E. F., and G. H., or other the persons acting as inspectors 

for the time being under these presents (hereinafter called " the inspec- 
tors ") and for such purpose it has been agreed that the several parties 
shall enter into the respective covenants and agreements hereinafter 
contained 

6. Now THIS Indenture witnesseth that in pursuance of the said 1st testa- 
agreements, and in consideration of the premises and of the covenants on Jj*™» 
the part of the said A. B. hereinafter contained, the said creditors i,y^^^. 
respectively hereby covenant with the said A. B. (but without preju- tors not to 
dice to the enforcement of any mortgage, lien, or security to which sue, and 
they respectively may now be entitled, or to their right of action against * ** ^^ 
any person other than the said A. B.), that they the said creditors pleaded aa 
respectively will not during the space of — years from the date satisfac* 
hereof [or during such extended period (if any) as hereinafter men- ^^^^ 
tioned] commence or prosecute any action against the said A. B., or 
attach or molest his goods or estate for or on accoimt of any debt 
owing from the said A. B. to the said creditors respectively, in respect 
whereof they would be entitled to receive dividends under these pre- 
sents, and that these presents shall and may be pleaded and allowed as 
an accord and satisfaction of such debt as aforesaid, and in bar or dis- 
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charge of all and every action, proceedings, judgment, or esecatian 
which shall be brought, prosecuted, taken, or issued against the said 
A. B. by any of the said creditors contrary to the true intent and 
meaning of these presents 

6. And this Inoentubb fubthbb witnessbth that, in further pur- 
suance of the said agreement, and in consideration of the premises, the 
said A. B. doth hereby covenant with the said inspectors and each of 
them, that he will pay, or cause to be paid unto all and every of his said 
creditors their full respective debts and demands before the expiration 

of the said term of years [or such extended period (if any) as 

hereinafter mentioned] according to the true intent and meaning of 
these presents 

7. And that he will, when requested by the said inspectors^ or any of 
them, make out and deliver to each of them a full and accurate account 
in writing of all his estate and effects, and of the several charges, in- 
cumbrances, and outgoings, to which the same are subject respectively, 
and of all his debts and liabilities 

8. And that he will to the best of his skill and ability forthwith carry 
on or proceed to wind up his said business according to the directions and 
under the superintendence of the said inspectors, and will during such 
time as the business is so carried on, use his best endeavours, subject to 
the provisions hereof, and in accordance with the directions that shall 
from time to time be given him in that behalf by the said inspectors, to 
obtain possession of, and realise, all the property and effects belonging 
to him, and will draw, accept, and indorse all such biUs of exchange 
and other negotiable instruments as the said inspectors shall from time 
to time require for the purpose of carrying on the said business 

9. And that he will open an account at such bank as the inspectors 
shall from time to time direct in the joint names of the said inspectors 
or otherwise as the inspectors shall direct, and that (subject to the pro- 
visions contained in paragraph 17 hereof) when, and as often as the 
moneys, or securities for money received by him, shall amount to £— 
and upwards, he will pay in and deposit the same to the credit of such 
account 

10. And that he will not, during the continuance of these presents, 
without the consent in writing of the said inspectors, be engaged or 
concerned in any other business or trade, either alone or jointly with any 
other persons, and will not without the like consent extend the scope 
of the said business now carried on by him, but that he will upon all 
matters requiring the exercise of discretion apply for the advice of the 
said inspectors, and in all respects attend to and act upon such direc- 
tions or suggestions as the said inspectors shall give him in relation to 
the carrying on or winding up of the said business 

11. And that he will not, during the continuance of these presents, 
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charge, incumber, alien, or release, any part of his estate or effects Not to 
without the consent of the said inspectors, and will not do, or know- ^'^c'^™^®' 
ingly permit, any act whereby any of his creditors shall obtain any ^r prefer 
security for his debt, or any preference contrary to the true intent of creditors, 
these presents 

12. And that he will during the continuance of these presents keep. To keep 
or cause to be kept, all proper or customary books of account relating accoiiJit»» 
to his said trade and effects^ and make or cause to be made all proper 

or usual entries or memoranda relating to his said trade and effects, 
and will permit the said inspectors at all times to inspect and examine 
all books^ entries, documents, or memoranda relating to his said busi- 
ness and effects, and to copy them or make extracts therefrom 

1 3. And that he will on the first day of every month (or oftener if To render 

required by the said inspectors) make and deliver unto each of them a periodical 

Btatement 
general report and statement in writing of the receipts and payments 

and all other matters and transactions relating to his said business and 

effects up to the end of the month then next preceding the time of such 

report 

14. And that if the said creditors shall not have received payment In certain 

of their full respective debts during the said term of years [or ^^^^ *o 

such extended period as aforesaid], in accordance with the covenant in ^ete as- 
that behalf contained in paragraph 6 hereof, or if at any time during signmentof 
the continuance of these presents the said inspectors shall be of opinion property, 
that it is inexpedient in the interests of the said creditors that the said 
business should continue to be carried on under these presents, or if a 
resolution for the discontinuance of the said business shall be passed by 

the said creditors imder the provisions of paragraph 25 hereof, then in 
any such case he the said A. B. will thereupon, at the request of the said 
inspectors, convey, assign, and deliver up to the said inspectors, or as 
they shall direct, all such parts of his estate and effects as shall then 
remain undivided, or otherwise unapplied under these presents, to be 
applied in manner hereinafter appearing 

15. And this Ikdenturb further witkbssbth, and it is agreed and Power to 
declared as follows, that is to say, that it shall be lawful for the inspectors 
inspectors to employ, or authorize the said A. B. to employ, any persons ^^l^^ Jtc. 
as clerks, agents, or workmen, or in any other capacity, to assist in 
carrying on the business, at such reasonable salaries, wages, or remu- 
neration as the inspectors shall think fit 

16. And that the said inspectors may, if they shall think fit, draw to draw 
and accept bills, or other n^otiable instruments, or require the said bills, &c, 
A. B. so to do, for the purpose of carrying on the business, and may *J^ ^^^^ 

obtain advances, not exceeding the sum of £ , in respect of the said 

business 

/17. And that it shall be lawful for the said A. B., out of the sums Power for 
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received by him, to pay all lentB and taxes, and the salariea <^ clerks 
and others employed in the said business, and also, ao long as he 
shall observe and perform the covenants on his part herdnbefore o(hi* 
tained, to retain thereout a monthly allowance of £ , for the 
maintenance of himself and his family 



18. And this Ikdektubb htbthsb wmnBssBTH, and it le 
AOBSED and declared, that in the event cf tiie wuA. A. B« being 
lequired to make, and makiDg ■och Migmncinl of his estate and effects 
as mentioned in paragraph 14 hereof, then the said inspectors shall 
stand possessed of the hereditaments and premises so conveyed and 
assigned to them upon trust, at such time and in such mann^ as 
the creditors may resolve at such meeting (if any) as hereinafter men- 
tioned, or, in de&olt of such resolution, at the discretion of the inspec- 
tors, to call in, collect, and compel payment of, and receive such parts 
thereof as are outstanding, and to sell and convert into money such 
parts thereof as do not consist of money 

19. And that all the moneys which shall come to the hands or 
under the control of the inspectors, under or by virtue of these presents^ 
shall (after payment of the costs of obtaining them) be applied by or 
under the direction of the inspectors, in the first place in payment of 
the costs and expenses of or incidental to the negotiation, preparation, 
and execution of these presents And in the next place in disdiarge 
of the costs of carrying the provisions hereof into effect (including the 
pa3rment of such salaries and such allowance to the said A. B. as 
aforesaid, and of all debts incurred in reference to the carrying en or 
winding up of the business) And in the third place in discharge of 
all debts which are by law entitled to be paid in full in priority to 
other debts in case of bankruptcy And in the fourth place to 
pay, divide, and distribute the residue of the said moneys rateably 
among all the said creditors of the said A. B. in discharge of their debts 
in full, by such instalments and at such times as the said inspectors 
shall think fit, and to pay the surplus (if any) to the said A. B. 

20. And that the said creditors shall be entitled (debts to he debts 
provable in bankruptcy^ ut ante^ p. 208, datise 21). 

21. Provided always, that any creditor, &c. {Provisoes for vcdvor 
tion or abandonment of securities^ ut ante, p. 209, dause 24). 

22. And that all credit(»:s, &c. {verification ofdebts^ ut ante, p. 209, 
clause 26). 

23. And that in case {arbitration clause, ut ante, p. 209, cloMse 27). 
[24. And it is hereby further agreed and declared that 

it shall be lawful for the inspectors at their discretion, and without 
any further consent of the said creditors, notwithstanding the pro- 
visions contained in paragraph 25 hereof, from time to time, by 
writing under their hand and indorsed on these presents, to extend the 
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said term of — — years hereinbefore provided for such further period No. XI. 

or periods not exceeding in all the space of months computed 

from the expiration of such term, and the creditors shall thereupon 
during such extended period be as fully restrained firaan suing as if such 
extended period had been part of the term originally provided her^n] 

25. And that the said inspectors may whenever they think fit, and Power of 
shall upon a requisition made in writing by any (five) creditors whose creditors at 

debts shall amount together to £ , call a meeting of the said credi- J^J^^^ ^ 

tors at or near the town of for the purpose of considering the de- speedier 

sirability of more speedily winding up the said business And such winding up 

meeting shall be held within days of the receipt of such requisi-> ®^ business. 

tion, and not less than 14 days' notice of the holding thereof shall be 

given to the said creditors by prepaid letter addressed to their respective 
last known places .of residence or business And whenever the majo- 
rity in number (representing in value more than a moiety of the 
debts ranking for dividend hereunder) of the creditors present at any 
such meeting as aforesaid shall resolve that the said business shall 
be discontinued, then the provisions of paragraphs 14 and 18 hereof 
shall come into operation 

26. And it is hereby agbbed and declabed that any discretion, Power to 
act, or thing hereinbefore authorised to be exercised or done by the ?^y *^^ 
inspectors may be exercised or done by any two of them tT^ 

27. And if any of the said inspectors or any inspector to be appointed p 

as hereinafter mentioned shall die, or go to reside abroad, or refuse, or appoint 
become incapable or unfit to act, then and in every such case it shall new in- 
be lawful for a majority in number of the creditors, representing in ^P^ctor, 
value more than a moiety of the debts ranking for dividend hereimder, 
by writing under their respective hands [and seals] to appoint a new 
inspector to act in the place of the inspector so d3ring, or going to 
reside abroad, or refusing, or becoming incapable or unfit to act, and 
any inspector so appointed shall have the same powers, authorities, 
rights, and discretions as if he had been originally appointed an 
inspector by these presents 

28. And it is hereby fubtheb aobeed and declabed that the said Ii^demnity. 
inspectors shall be indemnified out of the said premises hereby assigned 

in respect of all transactions, personal engagements, matters, and things 
which they or any of them shall lawfully do or cause to be done, or 
enter into, order, or direct concerning the business affairs, estate, or 
effects of the said A. B. in pursuance of these presents And the said 
creditors respectively hereby covenant with the said itispectors respec- 
tively that they will on demand pay to the said inspectors all costs, 

charges, and expenses (not exceeding £ in all) incurred by them 

respectively in respect of any such transactions, engagements, matters, 
and things as aforesaid, but so that each creditor shall be liable only 
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Ib eertaiu 



•peeton to 
girc debtor 



In certain 
erents deed 
to operate 
M release. 



but with- 
out preju- 
dice to 
•ecuriticf. 



for A ihare of iiidi eottty cliaigei^ and expflnaet b c Mu i g the aune pto- 
portioQ to the local amoont thawf (not eTWiwHng the aaid aum of 

£ ) aa the debc of iiich creditor bean to the total smoiiiit oi the 

debts ranking for drndend haemider 

29. A5i> it ia berebj rvmtHEm aqmkkd and i«clakkd thmt 1:9011 
the execntioQ of waek coaTejanoe and aaBgnmenty and obl the 
oompietioa of soch delivcrj aa mentioiied in paragn^ 14 hereoi^ or 
if aod when the aaid A. E. or the aaid inspectors shall otherwise 
in pnrsaaoce of these presents have reaiiaed sod disposed of the estmte 
and effects of the said A. E. for the benefit of the said croditorB» then in 
either such case the said inspectors shall give to the said A. B. a 
certificate certifying such execation and completion or aoch realisation 
and disposal as aforesaid 

30. A5i> that if and when the said creditors respectiTelj shall have 
reoeiTed payment of their reqwctiTe debts in porsuanoe oi the covenant 
contained in paragraph 6 h^eof or if and when the said A. B. shall have 
received soch certificate as mentioned in paragrai^ 29 hereof^ then in 
either soch case these presents shall operate as a release, and the said 
A. B. shall thereafter stand and be released frcHn the debts mentioned 
in the schedule and from all other debts (if any) now owing fix)m 
him to the said creditors respectively in respect whereof they would 
be entitled to receive dividends nnder these presents, bat without 
prejudice, nevertheless, to the enforcement of any mortgage, lien, or 
security to which the said creditors may now be entitled respec- 
tively (subject, nevertheless, to the inrovisions of paragraph 21 hereof) 
or to any right of action which they may have against any person 
or persons other than the said A. B. 



In witness, &c. 
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No. XII. 



Parties. 



No. xn. 

ASSIGNMENT (a) by a tbadkb 0/ his estate and effects to trustees — 
Trust to gabby on business, or realise and distribute proceeds 
ratedbly among creditors — debtor to assist in realisation^ &c. — 
Creditors release their debts. 

This Indenture, made, &c., between A. B. of, &c. {dehtor\ of 
the first part ; C. D. oij &c., B. F. of, &c., G. H. of, &c. (trustees\ of 
the second part; and the several persons, companies, and firms, whose 

(a) See note to preceding form, supra, p. 230, n. (a). The following pre- 
cedent is drawn as closely as possible on the lines of the deed in Boldero v. 
Lomkn and Westminster XHscount Company, 5 Ex. D. 47. 



by Trader for benefit of Creditors, 237 

names and seals are hereunder signed and afi&xed respectively, being No. XII. 
creditors of the said A. B., (and all other creditors of the said A. B., 
acceding hereto) (hereinafter called ** the creditors ") of the third part 

2. Whebeas the said A. B. is engaged in carrying on the business of Business. 
at 

3. Akd whebeas the said A. B. is indebted or liable to the said Debts, 
creditors in or for the several sums set opposite their respective names 

in the Schedule hereunder written 

4. Amy whebeas it is considered expedient, and to the interests of all Agreement 
parties concerned, with a view either to the said business being disposed to execute 
of as a going concern, or otherwise realised to the best advantage, ' 
that the estate and effects of the said A. B. should be assured in 

manner hereinafter appearing, and it has been agreed that the several 
parties hereto shall enter into the respective covenants and agreements 
hereinafter contained 

5. Now THIS Indbntube wttnessbth that in consideration of the Assign- 
premises, and of the release hereinafter contained, the said A. B. hereby ™®^* ®^ 
conveys unto the said G. D., E. F., and G. H., their heirs, executors, effects, 
and administrators. All and singular the real and personal estate and 
effects of the said A. B. to which he is beneficially entitled, whether in 
possession, reversion, remainder, or expectancy To hold the same to Habendum, 
the said G. D., E. F., and G. H., their heirs, executors, and adminis- 
trators according to the nature and quality thereof but subject to the 

charges or incumbrances now affecting the same respectively. Upon 
the trusts, and subject to the provisoes and agreements hereinafter 
declared concerning the same 

6. And it is hereby agbeed and declabbd that the said G. D^ Trusts. 
E. F., and G. H., or other the trustees or trustee of these presents 
(hereinafter called '* the trustees or trustee "), shall stand possessed of 

the hereditaments and premises hereinbefore conveyed upon tbust at 
such time and in such manner as they or he shall think fit [Continue ut 
ante, p. 213, clause 9.] 

7. 8. Upon tbubt (2Vw«<« for payment qf costs and prrferential 
daimsy ut aaite, p. 207, clauses 13 and 14). 

9. And to divide the balance of such moneys rateably among the Rateable 
creditors, parties hereto [including as such creditors, if the trustees or distribu- 
trustee shall think fit, but not otherwise, such persons being creditors ^^^^ 

of the said A. B. as may have refused or neglected to execute these 
presents, and to pay the dividends on the debts due to such last-men-> 
tioned creditors who are not parties hereto to the debtor if the trustees 
or trustee think proper, but not otherwise] 

10. Pbovidbd always, and it is hereby aobesd and deolabed Power to 
(Potver to delay sale and collection, ut ante, p. 217, clause 13) delay sale 

11. And it shall be lawful for the trustees or trustee to carry on the "?^ coUeo- 

•^ tion. 
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said boslDefls, and for such last-mentioned purpose to make snch 
advances out of the premises for the time being subject to the trusts 
of these p:esents as they or he shall think fit 

12. And {debts to he debts provable in banhrwptcy^ cmte^ p. 208, 
tiause 21) 

13. And this Indenture htbthsb wttnesseth that in pursuance of 
the said agreement, and in consideration of the premises, the said 
A. B. hereby covenants with the said trustees respectively that he 
will when requested (jffive cuxount cfhis estate, td sup^ p. 232, clause 7, 
substituting ** trustees **/or ** inspectors ") 

14. And that he will to the best of his ability assist the trustees in 
carrying on the said business as aforesaid, and in winding up the same, 
and in obtaining possession of and realising all the property and effects 
hereby conveyed, in accordance ¥rith the directions that shall from time 
to time be given him in that behalf by the said trustees, and will 
execute and do all such assurances and things as may be necessary for 
effectuating these purposes 

15. And this Indenture further witnessbth, and it is hereby 
AGREED and declared, that it shall be lawful to the said trustees or 
trustee, at their or his discretion to make such allowance to the said 
A. B for his maintenance or otherwise, and to return to the said A. B. 
the whole or such part of his household furniture and effects as they 
or he shall think fit 

16. And it shall be lawful for the said trustees or trustee at their or 
his discretion to employ any person or persons in carrying the trusts 
of these presents into effect, including the carrying on the said business, 
and out of the said trust moneys to pay such person or persons so em- 
ployed as aforesaid such sum or sums of money as the trustees or trustee 
shall think fit 

17. And this Indenture further wttnesseth that in oonsidem- 
tion of the premises the said creditors respectively hereby release the 
said A. B. from the debts specified in the Schedule hereto, and from all 
other debts (if any) owing from the ssdd A. B. to the said creditors re- 
spectively in respect whereof they would be entitled to receive dividends 
under these presents 

18. Provided always (proviso that release shaU not prejudice 
securities, &c,, ut ante, p. 208, clause 23) 

19. (Provisoes for valuation or a^ba^donment of securities, p. 209, 
clause 24) 

20. And it is hereby further agreed and declared (indemnity, 
ante, p. 235, datise 28, substituting "trustees "/or "inspectors'*) 

In witness, &c. 
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ACCEPTOR 

FOB VALXTE. 

acceptance of composition from, without reserve of remedies 

against drawer, releases drawer, 134 
if drawer released by discharge of acceptor^ latter may treat 

bill as paid, ib, 

ACOOMMODATION. 

is discharged if holder, after notice of his relation to drawer 
discharges drawer, 135, 136 

ACCESSION, 

results of, 32-48. 

creditor cannot sue, whether he releases debt, covenants not to 

sue, or accepts satisfaction, 32 
covenant not to sue operates as release, 33 
difference between cases where agreement itself and where its 

performance accepted in satisfaction, 33 
person acceding in respect of bill of exchange impliedly under- 
takes that it is in his hands, 47 
Suspension (^q. v.) of right of action, 34-42 
where performance of agreement to be accepted in satisfaction, 34 
where there is release infutwro^ 37 

„ „ covenant not to sue for fixed time, 41 
iimef<yr, pp. 18-31; 167 

determined by debtor*s bankruptcy, 24, 167 
by debtor's death, 23, 167 
by refusal, 27 

by realisation of securities, 27 
iivM limited for 

accession within such time not essential, 18 9eq,^ 21, 168 
creditors admitted after expiration of, 18, 19, 21 
creditors excluded after, 20, 29, 30 
when essential, 31 
where no time limited for, creditors delaying not allowed to disturb 

dividends, 22, 168 
what amotmts to, 11-17 ; 167 

creditors boimd by acquiescence, 7, 16 

creditor held to have acceded contrary to his real intention, 17 

creditor standing by till he has lost legal remedy, 13 
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ACCEQSlO^—continued. 

what amounts to — continued, 
may be by parol, 14, 167 

eren where deed requires creditors to execute, 15 
even where there is proviso avoiding deed if creditors do not 
executej 15, 78 
what does not amount to, 12 

by co-creditor, as affecting the rights of fellow-creditors, 43, 44 
by partner, as affecting co-partners, 43-46 

in respect of bill of exchange, implies undertaking that bill is in hands 
of person acceding, 47 

ACCIDENT, 

relief against default on ground of, 56 

ACCOMMODATION BILLS AND NOTES: see Acxjeptob, Bii.lb of 

EXCHANGS. 

ACCORD AND SATISFACTION : see Satisfaction. 
By one of several principals discharges all, 121 
With one of several co-creditors, 44 

„ „ „ „ „ in fraud of others, 44 
With one partner, 44, 46 

ACQUIESCENCE, 

creditors may by acquiescence in cessio honorum deprive themselves of 

their right to sue, 7, 16 
will prevent creditors treat assignment as act of bankruptcy, 191 
exception^ ib, 

ACT OF BANKRUPTCY, 189-198, 203, n. 

assignment of debtor's property for benefit of creditors is, 189, 203 

although deed contain provisoes for its avoidance, 189 

although not executed by other parties and not acted on, IPO 
assignment to iDdemnify surety for composition may be, 153, 220 
* available/ definition of, 192, n (h) 
by notice of suspension of payment, 197 

may be verbal, 202 
creditors executing or acquiescing in assignment cannot treat it as, 191 

exception, 191 
debts incurred with notice of, not provable, 195 
escrow is not, until happemDg of event on which it is to take efifect, 

190 
purchaser from donee of irrevocable power of attorney with notice of, 

protected, 212, n. (6) 
relation back of bankruptcy to earliest, within three months, 192 

AGREEMENT, 

creditor who has lost legal remedv admitted to benefit of, 13 

in fraud of creditors, 58, 72, 81, 125, 129, 140, 150-165 : see Secret 

Agreement. 
not to sue for limited time, 2, 35-40, 41 : see Covenant not to sue, 
SECBET {q, v.), 58, 72, 81, 125, 129, 140, 150-165 
to waive Statute of Limitations, 65, 200 
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AGREEMENTS WITH CREDITOHS, 
classification of, 1 ' 

benefit and burden of, co-extensive, 11 
bindinc^, if with a few out of more creditors, 8, 10 
difficulty attending, 4 

equality of benefit the basis of, 73, 148, 150 
exception to rule in Gumher v. Wane in case of, 5 

See also Amount akd Natube of 1>ebt, Absignmekt fob benefit 
OF Cbbditobs, Composition Agbeement, Considebation. 

ALTERATION OF THE DEED, 
by filling up blank, 83 

in presence of creditor, 84 
immaterial, does not avoid, 84 
unauthorised and material, avoids deed, 83 

AMOUNT AND NATURE OF DEBT affected by agreement, 85- 
94, 171 
although amount specified, creditor bound as to all debts, 85, 155, 

171 
creditor not bound as to bills which he has indorsed away, 88 
general release of debts, restricted by particular recital, 86, 88 
„ „ not so restricted, 85, 87 

„ „ will not release claims of which creditor was ignorant^ 
91 
partner, to whom private and partnership debt owing, presumed to 

release private only, 91 
where no amount specified, all debts released, 89, 171 

„ „ creditor entitled to dividend on all, 89, 171 

„ „ whether ascertained or not, 89 

where under-stated at debtor's suggestion, creditor bound by under- 
statement, 86, 87, 155 

ASSIGNEES in Bankruptcy 

allowed to recover fraudulent securities given by debtor, although 

composition not paid, 160 
release by two of several, not effectual, 45 

ASSIGNMENT, 

property which is not legally capable of, 74 

ASSIGNMENT FOR BENEFIT OF CREDITORS, 
an ACT OF bankbuptoy (q. v.), 189, 203 n. 
acquiescence (g, v,) in, may prevent creditor from suing, 7, 16 
benefit and burden of, co-extensive, 11 
default on debtor's part under, 50 
duties imposed on debtor by, 50 

excepted from operation of Bills of Sale Act (q v.), 118 
not fraudulent under Statute of Elizabeth (q. v.), 109 
revocable if without knowledge or concurrence of creditors, 95 aeq. : 
see Tbust in fayoub of Cbbditobs. 

ATTORNEY, 

POWEB OF (q. V.), 212 U (ti) 

B 
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AVOIDANCE OF O 'MP SITION DEED, 
by DEFAULT (7. r.) ot' debtor, 41^ 
by FRAUD (q. r.), 70 
by ILLEIJALITT {q. v.\ 74 
by MIfcBEPRI>E5TATIOS (q. v.\ 70 

by UDanthonsed alteration, 83 

proviso for, if creiiitoni do not execute, satLified by tbeir accession, 15 : 
«ee al$o Provisoes fob Avoiding Deedl 



BANKRUPTCY, 

ACT of (7. r.), 189-198, 203, n (a) 

detenDines time for acoeasioiit 24 teq.^ 167 

liability incurred by trustees upon the bankruptcy of tbeir assignor, 

192-197, 203 n (a) 
relation back of, 192 
surety's, dues not determine bis consent to discbarge of principal, 127 

BANKRUPTCY ACT, 1861, 

relevancy of decisions under, 52 n (Jbi) 

BENEFICE, 

assignment of profits of, no consideration for release, on groiind of 
illegality, 74 

BILLS OF EXCHANGE AND PROMISSORY NOTES, 134-137, 
140-147 

GEliTEBALLT, 

character of parties to, 134 

eomposttioiL leeured by, duties and rights of parties to'tbe agree- 
ment, 54, 55 

results of default, 54 
drawer discharged by receipt of composition from acceptor, 134 

acceptor may then treat bill as paid, ib, 
drawer, if released, becomes entitl^ to bill and may recover 

sums subsequently paid by acceptor as money paid to his use, 

143 
drawer, rights of, when debt satisfied though not released, 

143 seq. 
person acceding in respect of, impliedly undertakes that they are 

in his own hands, 47 
received by creditor in fraud of other creditors not enforceable, 

154 : see Secret Agbeemext. 
treated as paid, when composition taken firom acceptor which 

discharges drawer, 134 
vest in debtor when debt released, 140 
Accommodation bills and kotes, 135-137 
character of parties to such bills, 135 
discharge (after notice) of real principal on note discharges surety, 

1*57 
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BILLS OF EXCHANGE AND PROMISSORY NOTES— con^tntteci. 
Accommodation bills and notes — continued, 

holder of bill giving time to drawer with notice of real character 
of parties discharges acceptor, 136 
even though he took without notice, 136 
holder of note giving time to principal after notice discharges 
surety, 137 

BILLS OF SALE ACT, 

assignmeuts for the benefit of creditors excepted from operation of, 118 
to come within the exception in, assignment must be for benefit of 
all creditors, ih, 

BLANK, 

amount of debt left in, creditor bound as to all debts, 89, 171 
avoidance of deed by unauthorised filling up of, 83 
authorised filling up of, does not avoid deed, 84 
covenant to pay debt left in, may be enforced against covenantor who 
has notice of the amount, 89 

BOND, 

creditor on bond entitled to interest, not exceeding, with principal, 

the penalty of the bond, 173 
given in fraud of the general body of creditors cannot be enforced, 154 
given subequently to composition but not under secret agreement 
may be enforced, 164 : see ISecbet Agbbement. 

BUSINESS, 

creditors do not become partners by concurring in deed for carryiug 

on, 184 
liability of trustees and inspectors in carrying on, 178-184 
methods of dealing with, 201 



CESSIO BONORUM, 1 

acceptance of dividend under, whether equivalent to release, 42 
acquiescence in, creditor estopped by, 7, 16 
acquiescing creditor cannot treat it as act of bankruptcy, 191 
exception, 191 

CLERGYMAN 

cannot assign profits of benefice, 74 

COMPOSITION, 

agreement to pay, no acknowledgment of debt under Statute of 

Limitations, 63-68 
debtor must pay or tender, 51 

interposition of trustee does not necessarily relieve debtor from duty 
of paying or tendering, 62 

COMPOSITION AGREEMENT, 
advantages of, 3 

by parol with single creditor not binding, 4, 5 
difficulties attending, 4 

B 2 
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COMPOSITIOX AGREEMENT— <»n<mucd. 

does not imply promise by debtor of payment in full on default in 

liaymeot of com{>oftition, 63-68 
duties of debtor under, 50 aeq. 

debtor muttt ])&y or tender composition, 51 
equality of benefit the basis of, 73, 148, 150 
incidents of, 1, 33 seg,, 50 seq. 

As DEFENCE TO AN ACTION, 

where agreement itself taken in satisfaction may be a good 
defence without performance, 32, 33, 54 

where performance of the agreement is to be accepted in satis- 
faction debtor is not discharged until performance by tender 
or payment, 34 

semble creditors cannot sue in interval allowed for perform- 
ance, 34 

CONCEALMENT, 
by creditor, 

of real amount of bis debt, effect of, 85 &eq., 155 : see also Secret 
Agreement. 
by debtor, 

of extent of bis property, effect of, as avoiding agreement, 70, 71 
deed designed to conceal from creditors real nature of transaction 
void imder Stat of Eliz., 114 

CONDITION, 

for avoidance of deed, 75 spq, : see Provisoes. 

ought to appear on face of deed or be known to creditors generally, 

75, 199 
that agreement shall be void unless particular creditors concur, not a 

precedent the performance of which debtor need aver, 77, 78 

CONDITIONAL AGREEMENT: sec Provisoes. 
avoided by non-fulfilment of condition, 75 
leaning of Court to uphold, 78 

CONSIDERATION, 

illegal assignment no consideration, 74 

parol agreement by judgment creditor to accept payment of judgment 
debt by instalments is void for want of, 5 

parol agreement by single creditor to accept composition void for 
want of, 4 

parol agreement with single creditor to pay composition void for 
want of, 68 

release is no consideration for promise to pay released debt, 164 

required to support composition agreement, 4-10 
derived from forbearance of other creditors, 5-8 
forbearance of a few out of more creditors good consideration, 8, 10 

securities not under seal for |>ayment of balance of released debt void 
for want of, 164 

surrender of securities for released debt is no consideration for pro- 
mise to pay unpaid balance, 165 

CONVEYANCE : see Assignment for benefit of creditors. 
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COPYHOLDS, 

declaration that property subject to trust shall vest in new trustees 
does not operate to vest copyholds 210 n (a) 
COVENANTS, 

only parties to deed made inter partes can sue on, 106 

partner executing deed in name of firm can sue alone on, 107 

who may sue on, 105 seq. 

COVENANT NOT TO SUE, 
Absolute, 

by a sole creditor operates as a release, 33 
„ several co-creditors operates as a release, 44 
„ one of several co-creditors not binding on others, 44 
„ one of several partners in his own name, 44 

„ „ in the name of firm, 45 seq, 

with one of several principals does not discharge the others, 
121 
„ principal, discharges surety, 125 
Fob fixed pebiod, 

formerly not pleadable in bar of action at law, 35 
means by which it was rendered effectual, 35-40 
semhle would now be enforced by the Court, 41 

CREDITORS, 

acceding though not executing, bound by agreement, 14 
even where deed requires creditor to execute, 15 
or where deed contains proviso avoiding it if creditor do not 
execute, ib. 
boimd by covenant to indemnify trustees, 186 
acquiescing in assignment cannot treat it as act of bankruptcy, 191 
agreement in fraud of: see Secbet Agbeement. 
cannot split their demands, 86 

delaying to accede not allowed to disturb dividends, 22, 168 
entitled to unclaimed dividends in preference to trustees, 172 
estopped by acquiescence in cessio honorv/m, 16 
excluded from dividend by debtor, remitted to their original rigtts, 61 
excluded from dividend by trustee, not so remitted, 60 
forbearance of, forms consideration for composition agreement, 5, 6, 7, 8 
forbearance of a tew, good consideration, 8, 10 
having obtained benefit of fraudulent agreement not allowed to take 

advantage of default, 58 
held to have acceded contrary to real intention, 17 
may qualify execution of deed so as to preserve securities, 142 
not bound as to bills previously indorsed away, 88 
not bound by improper admission of creditor by the trustee, 169 
of the trustees cannot enforce their right to indemnity, 187 
parties to deed under which debtor's business is carried on for their 

benefit, not partners, 184 
* remitted to their original rights by debtor's default,' propriety of this 

expression, 63 
resident abroad, tender to, whether required, 52 
verbally acceding not allowed to withdraw, 14, 15 



246 Index. 

CREDITOR-TRUSTEE : <ee also Tbuktees. 

although he executes as trustee, liable to release his debt by execu- 
tion, 17 
assignment to, may be revoked after satisfying him, 103, 104 
notice to debtor of issue of writ is notice to a. Ill 
property vests in (unless he disclaim) before assent, 104, 110 

CUMBER V. WANE, doctrine in, 4 

exception to, in case of agreement with creditors generally, 5 
growth of exception to, 7 



DAMAGES, 

semhlef that bankruptcy trustee may be entitled to recover, for 
exercise of power of attorney after notice of act of bankruptcy, 
212, n (b) 

DEBTOR, 

DEFAULT (q, V.) uf, 49 seq. 

duties imposed on, under assignment for bene6t of creditors, 50 

„ „ „ composition deed, 50 seq, 

interposition of trustee does not always relieve, from duty of tender, 

62 
may recover sums paid under agreement in fraud of creditors, 159 : 

see Secbet Agreement. 

MlBBEPBESENTATlON (^q. V.) by, 70 

must strictly fulfil terms of agreement, 49 

must prove payment or tender of composition, 51: see TEin>EB. 

DEBTS, 

affected by agreement. Amount op (q, v.), 85-94, 171 

by specialty on same footing as debt by simple contract for purpose 

of composition agreement, 10 
by specialty, payable rateably with simple contract debts, 172 

but carry interest, 172 
extinguished by release, 44, 122, 132 
order of payment of, 171 

DEFAULT OF DEBTOR, 
Consequences ot, 34, 49-58 
(i.) Genebally, 

remits creditors to their original rights, 49 
exceptions to the dbove rvlej 53, 54, 55 
waiver of default, 56 

debtor relieved on ground of mistake or accident, 56 
creditor who has had benefit of fraudulent agreement 
not allowed to take advantage of default, 58 
accuracy of statement, that default remits creditors to their 
original rights, considered, 63 
(ii.) In particulab cases, 

where agreement itself taken in satisfaction, 53 
where negotiable instrument taken in satisfaction, 54 
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DEFAULT OF DEBTOR— continued, 

creditor having obtained benefit of fraudulent agreement not allowed 
to take advantage of, 58, 162 
creditor party to fraudulent agreement which he has not en- 
forced, guxre whether he can take advantage of, 156, 163 
release, subject to condition, avoided by default in fulfilment of 

condition, 41 
relief against, 56 
remits creditors to their original rights, 49 

correctness of this statement examined, 63 
solicitor neglecting his duty towards his client not allowed to take 

advantage of, 81 
trustee's default not usually default of debtor, 59 
waiver of, 55 
Wliat amonntB to, 

duties imposed on debtor, 50 

debtor must pay or tender composition, 51 

default by trustee not usually, 69 

DIVIDENDS, 

creditors delaying to accede not allowed to disturb, 22, 168 
receipt of, under cessio bonorum — whether it operates as release, 42 
unclaimed, payable to the other creditors in preference to the trustees, 
172 



EQUALITY OF BENEFIT 

the basis of agreements with creditors, 73, 148, 150 

EQUITABLE DOCTRINE, 

in respect of accommodation bills and notes, 135-137 
now prevails in all Courts, 10, 42, 136, 137 

ESCROW, 

assignment expressed to be made by several partners but executed 

by one only, not treated as, 190 
assignment executed as, not an act of bankruptcy until happening of 

event on which it is to take effect, 190 
delivery of instrument as, 210 
instrument executed absolutely may be treated as, 77 

ESTOPPEL, 

by acquiescing in a cessio bonorum, 16, 42 

creditors privy to assignment estopped from treating it as act of 
bankruptcy, 191 

EVIDENCE: see Parol Evidence. 

non-execution of deed not evidence of refusal to execute, 78 
onus of proof that agreement was unknown to creditors lies on party 
alleging fraud, 130, 151 
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EXCLUSION OF CREDITORS, 

after accession, from benefit of deed, by debtor remits tbem to original 
rights, 61 
„ , by trustee does not remit them, 60 
delaying to accede till after debtor's death, 23 

» »» » bankruptcy, 24 

refusincr to accede or relying on rights inconsistent with deed, 27 
realising securities, 27 

EXECUTION OF DEED, 

by one partner, does not bind co-partners, 45 
sectu if he have authority under seal, tb, 

or if executed in presence of co-partners, ib, 
or if deed contain release, 43 
not necessary for accession, 14 
may be qualified so as to preserve securities, 142 

EXECUTOR, 

of testator who had covenanted not to sue debtor cannot deduct 

unpaid balance of debt from legacy to debtor, 33 
release by one, 46 



FRAUD 

avoids agreement, 70, 72: see Concealment, Misbepbesentation, 
Secbet Agbekment. 

FRAUDULENT AGREEMENT, 58, 72, 81, 125, 129, 139, 140, 150- 

165 
between debtor and particular creditor avoids Composition, 72 : see 

Secbet Agbeement. 
bargain by particular creditor for an advantage, if known to other 

creditors not fraudulent, 73 
creditor who has had benefit of, not allowed to take advantage of 

debtor's default, 68 

FRAUDULENT SECURITIES, 
cannot be enforced, 154 
Court will order to be delivered up, 154 



GUARANTOR : see Pbincipal and Subety. 

of composition by separate instrument, situation of, on avoidance of 
composition deed, 83 n (a) 



HOLDER : see Bills of Exchange. 



ILLEGALITY, 

assignment of profits of benefice void for, 74 
• avoids agreement, 74 
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INCOME TAX, 

deductions for, from dividends in respect of interest, 173 

INDEMNITY of trustees, 186-188 

covenant for, binding on creditors who assent though not executing, 

186 
creditors of trustee cannot enforce his right to indemnity, 187 : see, 
postf Tbubteeb. 

INSPECTORS: see also Trdbtbeb. 

all ought to be parties to action for general account, 177 
liability of, 

for goods supplied for purposes of business, 178-184 

for property lost, 175 

for sums received by agent, 177 
rule against trustee profiting by trust applies to, 177 

INSPECTORSHIP DEED, 
advantages of, 2, 3 
features of, 3 
provisions for carrying on business under, as afifected by Statute of 

Elizabeth (7. v.), Ill seq, 
provisions for carrying on business under, do not create partnership 

between creditors, 184, 185 

INTEREST, 

delay may make interest payable on simple contract debts, 172, 173 

direction to pay, what does not amount to, 172 

judgment creditor, who has by parol agreed to accept payment by 

iuMtalments, can after payment of instalments recover interest, 5 
not payable on simple contract debts without express direction, 172 
on bond, limited (with principal) to amoimt of penalty, 173 
payable on specialty debts though creditors do not reserve their 

securities, 173 
payments by way of, subject to deduction for income tax, 173 
time during which interest is calculated, 173 
trustees liable to pay, on balances, 177 



JOINT CREDITORS, 

accord and satisfiEiction with one of several, a bar to all, 44 
covenant by one of several, not to sue, not equivalent to release, 44 

sectis if by all, tb. 
release by one of several, bars all, 43 

„ „ set aside if fraudulent, 44 

JOINT and JOINT AND SEVERAL DEBTORS, 

accord and satisfEu^tion by one of several, discharges all, 121 
compromise of action against one not necessarily discharge of others, 

121 
covenant with one of several, not to sue, does not discharge the others, 

121 
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JOINT and JOINT AND SEVERAL DEBTORS— continued. 
release of one of several, releases all, 121 

reasons of above ride, 121 
release of one with reserve of remedies agunst others construed as 
covenant not to sue, 122 

JOINT-STOCK BANKING COMPANY, 

composition deed executed by manager, held binding on, 46 

JUDGMENT, 

agreement by single creditor to accept payment of judgment debt by 

instalments not binding, and he can still recover interest, 5 
creditor relying on, not admitted to benefit of deed, 30 
not extinguished (although mentioned) by release with proviso 

preserving securities, 141 

LEASEHOLDS, 

although onerous, vest in trustee who executes assignment, 174 

if onerous, should be omitted from assignment, 174, 201 

trustee's liability for, limited to breaches of covenant during his 

tenure, 174 
trustee may assign to a pauper, 174 

LETTER OF LICENSE, 
definition of, 2 

means for rendering binding on creditors, 36 seq. 
Statute of Limitations runs during, unless there is agreement to 
waive Statute, 64 

LIABILITIES of Tnistees: «ee Trustees. 

MAKER OF PROMISSORY NOTE: see Bills of Exchange and 
Pbomissory Notes. 

MISREPRESENTATION, 

as to assets by debtor avoids agreement, 70, 71 

a fortiori if agreement contains proviso to that efl*ect, 71 
as to legal efi*ect of instrument, 72, 130 
creditor party to secret bargain cannot complain of misrepresentation 

with reference to that bargain, 72, 16i 
must be to creditors as a body, 71 

but individual creditors may take advantage of, 72 

MISTAKE, 

creditor relying on invalid judgment for 30 years cannot claim admis- 
sion to benefit of trust on ground of, 30 
relief against default on ground of, 66 

circumstances necessary for, 58 



» » 



NON-EXECUTION OF DEED, 

immaterial if creditor acts under it, 14 : see Accession. 
not evidence of refusal to execute, 78 
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NOTICE, 

of ACT OF BANKRUPTCY (q, t».), 195, 203 n (a), 212 n (b) 

of suspension of payment, an act of bankruptcy, 197, 198, 202 

taking benefit under deed or treating it as valid after notice of default 

is waiver of default, 80, 81 
to debtor of issue of writ of execution, notice to a creditor-trustee, 

111 

NUDUM PACTUM, 

parol agreement by single creditor to accept composition is, 4 

{iarol agreement by single judgment creditor to accept i>ayment of debt 

by instalments is, 5 
parol agreement with single creditor to pay composition is, 68 
])romise (m consideration of release) to pay released debt is, 164 
l)romise (in consideration of surrender by creditor of securities) to pay 

released debt is, 165 
security not under seal given for debt after release, n. p., unless for 

good consideration, 164 



ORDER OF PAYMENT OF DEBTS, 

si)ecialty not preferred to simple contract, 171, 172 



PAROL AGREEMENT, 

by single creditor to accept composition, not binding, 4 

by creditors generally, to accept composition, bin<^g, 5 

by a few, out of more, creditors binding, 8, 10 

by debtor with single creditor to pay composition not binding, 68 

„ to pay released debt, not binding, 164 
by judgment creditor to accept payment of judgment debt by instal- 
ments is not binding, 5 

PAROL EVIDENCE, 

of condition not expressed on agreement, whether admissible, 75 
of reservation of benefit of securities, 140 

of reserve of remedies against co-creditors, whether admissible, 124 
of reserve of remedies against sureties, whether admissible, 127 seq. 

PARTIES, 

all inspectors ought to be, to action against one for general account^ 

177 
alone to deed made inter partes can sue on covenants, 106 
to deed, persons may become by description, 106 
who ought to be, to action for execution of trusts of creditors* deed, 

105 

PARTNER, 

accord and satisfaction made with one, an answer to claim of firm, 44 
„ „ by one of several, discharges all, 121 

authority of one, to execute deeds generally, 45 
to execute composition deed, 45, 46 
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PARTNER— iron^ntied. 

covenant by one, in his own name, not to sue, 44 

„ „ in name of firm, not to sue, 45, 46 

covenant with one of several, not to sue, no discharge to others, 121 
deed executed by, in name and presence of co-partners, binding on 

all co-partners, 45 
executing deed in name of firm can sue alone on covenants, 107 
ostensible, discharge of, does not discharge real debtor, 125 
release by one, bars all, 43 
release by, having a separate debt presumed to extend only to 

separate debt, 43 n (d), 91 
release of one, discharges all, 121 

reasons of rutey 121 
release of one, with reserve of remedies against others, construed as 

covenant not to sue, 122 

PARTNERSHIP: see Pabtnbb. 

creditors' deed declared void on ground that it might create, among 

creditors. 111 
not created among creditors by deed authorising the carrying on of 

debtor*s business, 184 

PAYMENT, 

notice of suspension of, an act of bankruptcy, 197, 198, 202 

of composition, debtor must prove, 51 

of smaller sum cannot be satisfaction of larger liquidated demand, 4 

secus in case of agreement with creditors generally, 5 
result of failure in, under composition agreement, 34, 49-58 

PETITIONING CREDITOR 

cannot rely on deed, to which he is party or privy, as act of bank* 
ruptcy, 177 

PLEADING, 

demurrer allowed to claim for execution of trusts of assignment for 

benefit of creditors by creditor not privy to assignment, 97 
where agreement subject to proviso for avoidance on non-concurrence 
of particular creditors, debtor need not aver concurrence, 77 

POWER OF ATTORNEY, 

donee of, must not exercise powers after notice of an act of bank- 
ruptcy, 212 n (6) 

express^ to be irrevocable for one year, protection to purchaser 
under, 212 n (Jb) 

PRACTICAL SUGGESTIONS, 199-202 

PRELIMINARY ACT, 

it lies on debtor to perform any act preliminary to discharge, 51 

PREFERENTIAL AGREEMENT for benefit of particular creditor: 
see Secbet Agbeement. 
avoids composition agreement,. 72 
is void, 150 

unless known to creditors generally, 73, 150 
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PRINCIPAL : see also Eelease. 

discharge of, as affecting sureties, 125-137: see Pbikcipal and 

Surety. 
discharge of one, as affecting co-principals, 121-125: see Joint 
Debtors. 

PRINCIPAL AND SURETY, 125-137 

creditor reserving remedies against surety must credit him with 

amount received from principal, 133 
discharge of surety as affecting co-sureties, 138 
parol evidence of reserve of remedies against surety, not admissible, 

127 
reserve of remedies against surety, when impossible, 133 
revival of rights against discharged surety by subsequent assent to 

dealings with principal, 131 
surety's consent to discharge of principal not determined by bank- 
ruptcy, 127 
surety's consent to reserve of remedies against him no bar to his 

right to be subsequently indemnified by principal, 127 
inrety discharged, 

by discharging or giving time to principal, 125 
where priDcipal released in like manner as if he had obtained his 
discharge in bankruptcy, 131 
mrety not discharged 1^ dealings with principal, 

where there is reserve of remedies against him, without his con- 
sent, 126 
or to which he consents, 126 

where original guaranty provides that discharge of principal shall 
not discharge surety, 131 
surety not dischar<zed by acceptance of smaller sum from principal in 

part paymeut, 126 
two principals cannot convert themselves into, without consent of 
creditor, 125, 137 
secus with consent of creditor, 137 
who are upon bills of exchange (q. v.) generally, 134 
„ upon accommodation bills, 135 

PROMISSORY NOTES, 134-137 

all makers of^ generally principals, 134 

secus accommodation note, 135 : see also Bills of Exohanqe. 

PROVISOES for avoiding deed, 
Oenerallyf 

creditors who have received equivalent of composition under 

secret agreement not allowed to take advantage of, 58, 162 
do not prevent assignment being act of bankruptcy, 189 
solicitor neglecting duty towards client restrained from taking 
advantage of, 81, 163 

* void ' means * voidable at election of creditor,' 80 
waiver of, 80, 81 

In particular events 

* if creditors do not execute ' — satisBed by their accession, 15, 78 

„ „ where held not satisfied, 79 
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PROVISOES for avoiding deed^continued. 
In particular events — continued, 

if all creditors whose debts exceed a certain sum do not 
execute ' — satisfied although secured creditors, whose debts are 
intended to be paid in full, do not execute, 79 
Mf particvlar creditors refuse to execute' — ^non-execution not 

evidence of refusal, 78 
* if particular creditors do not concur ' — debtor not bound to aver 

their concurrence, 77, 78 
' if trustee do not execute ' — satisfied by execution by one, 78 

PURCHASER 

from donee of irrevocable power of attorney, protection to, 212 n (b) 



RECEIPT, 

of smaller sum cannot be satisfaction of larger liquidated demand, 4 
of dividends under cessio bonorum, whether equivalent to release, 42 

RECITAL, 

release limited by, 86, 88 
secus, 85, 87 

RELEASE, 

By one of several co-creditors, bars all, 43 

„ „ set aside if fraudulent, 44 

by one of several assignees in bankruptcy, 45 

„ „ executors, 45 

by partner having private as well as partnership debt presumed to 

extend only to the former, 43 n (rf), 91 
Op one of several principals, discharges all, 121 

reason of rule, 121 
of ostensible partner, does not discharge real debtor, 125 
acceptance of dividend under cessio bonorum, whether equivalent to 

release, 42 
extinguishes debt, 44, 122, 132 
fraudulent, set aside, 44 
general, restricted by recital, 86, 88 

„ not restricted by recital, 85, 87 
intended to be qualifi^ by reserve of remedies against co-debtors, 
must be so expressed on the instrument, 124 

a fortiori in case of arrangement with creditors, i&. 
intended to be qualified by reservation of benefit of securities, must 

be so expressed on the instrument, 140 
qualified by reserve of remedies, construed as covenant not to sue, 122, 

132 
subject to condition subsequent, 39 
unqualified, vests securities in debtor, 140 

a fortiori where securities are mentioned, 142 
may be qualified by the terms of creditor's execution, 142 
voidable on condition subsequent, 39 




Index. 255 

RELIEF, 

against default on ground of mistake or accident, 56 
circumstaDces necessary for, 58 

REVOCABLE AUTHORITY, 

doctrine that assignment for creditors without their knowledge is only, 
95 seq, : see Trust in favour op Creditors. 
principle of decisions establishing doctrine, 95, 96 
doctrine does not apply in case of a creditor-trustee, 110 

RIGHT OF ACTION 

once suspended gone for ever, 35 : «ee Suspensiok. 

RULES OF THE SUPREME COURT, 1883. 
Order XVL, r. 9, p. 105 
Order XVL, r. 11, p. 107 
Order XVL, r. 36, p. 105 



SATISFACTION, 

acceptance of smaller sum cannot be, of larger liquidated demand, 4 
difference between cases where agreement itself and where its perform- 
ance is accepted in s., 33 
where agreement itself is taken in satisfaction^ 

remedy in case of default, 53 
where negotiable instrument is received in satisfaction^ 

results of non-payment, 54 
where performance of agreement is to be taken in satisfaction^ 
position of debtor and creditors in interval, 34 
results of default, 34, 50 
of debt, vests securities in debtor, 143, 146 

SCHEDULE, 

absence of, when immaterial, 84 

covenant to pay composition on debts in, may be enforced though 
amount of debt not inserted, if covenantor has notice of amount, 89 
release not limited to debts mentioned in, 85, 87 

secus, 86, 88 
understatement of debt in, prevents creditor from suing for balance, 
85, 87, 155 

SECRET AGREEMENT for beneBt of particular creditor or creditors, 

58, 72, 81, 125, 129, 140, 150-165 
agreement itself void, 150 
agreement for preference, if not «. a., not void, 73 
avoids composition agreement, 72 
case where debtor has indirectly obtained benefit of, 158 
creditor cannot complain of misrepresentation in reference to, 72, 

163 
creditor party to, cannot enforce payment of composition, 156 
creditor who has received equivalent of composition under, not allowed 

to take advantage of default, 58, 162 
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SECRET AGREEMENT— coii^intierf. 

debtor can recover sums paid under, for creditor's consent, 159 
even though composition not paid, 160 
Becus if payments were voluntary, %b. 
debtor cannot recover sums paid by third persons under, 162 
debtor canuot enforce terms of composition agreement against creditor 

party to, 157 
for concealment of part of creditor's claim, creditor cannot sue for part 

concealed, 85, 87, 155 
fraud consists in pretending to accept the same terms as other 

creditors, 151, 1G4 
onus of proof that agreement was to be secret, lies on party alleging, 

fraud, 130, 151 
pajmanti made under, 
not voluntary, 159 
may be recovered, 159 

even though composition not paid, 160 
payments made subsequent to composition and not under secret 

agreement, valid, 163, lt)4 
securities obtained under, cannot be enforced, 154 
securities indirectly obtained under, caunot be enforced, 154 
securities given subsequent to composition, and not under s. a., valid 

164 
solicitor party to, not allowed to take advantage of debtor's default, 

81, 163 
sums paid under, recoverable, 159 
▼old, 150 

mode of inception of composition agreement, immaterial, 153 

nature of advantage bargained for, immaterial, 151 

rule applies, although negotiations for composition break down, 

152 
rule applies to agreement by creditor to guarantee composition 

in consideration of payment in full, 153 
rule applies to agreement with secured creditors generally, for 

the retention of securities, 154 
rule does not apply to voluntary payment of debt after composi- 
tion, but not under any prior arrangement, 163, 164 
wholly, and is not divisible, 156 

SECURITIES, 

after valuation, remain so only for value set on them, 148 
agreement with secured creditors generally for retention of, void if not 

known to other creditors, 154 
effect of composition agreement on, where debt released, 140 

„ „ „ where debt satisfied, 143 seq. 

„ „ „ where securities reserved, 141 
for balance of released debt given after composition, but not under 

secret agreement, may be enforced, 164 
not under seal for paynient of balance of released debt, void for want 

of consideration, 164 
parol evidence of reservation of, whether admissible, 140 
provisoes for valuation of, customary to insert, 148 



Index. 257 

SECU UYTlES—ixmtinued. 

relinquishment of, for released debt, no consideration for promise to 

pay debt, 153 
reservation of, must appear on face of agreement, or have been known 

to creditors, 140 
vest in debtor if debt released, 140 

semhle also if debt satisfied, 143, 146 

SET-OFF, 

where testator covenanted not to sue debtor, executors could not set- 
off unpaid balance of debt against legacy to debtor, 33 

SIGNING : see Execution, Non-Execution. 

SOLICITOR 

party to secret agreement or neglecting duty to client not allowed to 
take advantage of debtor's default, 81, 163 

SPECIALTY DEBTS, 

entitled to interest, 172 

although securities not reserved, 173 
not payable in priority to other debts under trust for payment of 
debts, 171, 172 
on same footing as simple contract debts, so far as regards the 
validity of composition agreement, 10 

SPECIFIC PERFORMANCE 
of agreement not to sue, 41 

STAMP, 

assignment may be given in evidence as act of bankruptcy' without, 
191 

STATUTE OF ELIZABETH, 103, 108-117, 201, 230 

assignment for benefit of creditors with view of defeating expected 

execution not fraudulent under Stat. 13 Eliz. c. 5, 109 
assignment, while revocable, may be avoided under the Stat., 110 
when irrevocable, good under the Stat., 110 
imposing onerous terms on creditors void under, 111 
not necessarily void for empowering trustees to carry on 

business, 112, 113 
if bond fide Intended to pass the property, good under the 

Stat., 114 
intended to conceal from creditors real nature of transac- 
tion, void 114 
does not touch equal distribution of assets, 114 
provisions that are not so onerous as to avoid the deed under, 113 
time within which action to avoid deed under, must be brought, 117 

STATUTE OF LIMITATIONS, 

admission of debt for particular mode of payment, no acknowledgment 
under, 66 '.'.■■ 

agreements to waive, 65, 200 
conditional promise to pay, no acknowledgment under, 66 

S 
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STATUTE OF LIMITATIONS— con^ntierf. 

payment made under trust for payment of debts, no acknowledgment 

for purpose of Stat., 65, 66, 67 
period wMch will bar action to avoid deed under Stat, of Eliz., 117 
qualified admission of debt, no acknowledgment under, 65, 66, 67 
time runs although creditors under agreement not to sue, 64 
imless there is agreement not to plead Statute, 65 

STATUTES, 

13 Eliz. c. 5 (Voluntary Conveyances), 103, 108 wy., 201, 230: see, 

ante. Statute of Elizabeth. 
13 Eliz. c. 20 (Charges on Benefices), 74 

21 Jac. I. c. 16 (Limitations) : see, ante, Statuts of Limitations. 
3 & 4 Will. IV. c. 27 (Limitations— Real Estete), sec 26, 117 
12 & 13 Vict. c. 106 (Bankruptcy Act, 1849) s. 185 (ju$t allowances), 

193 
17 & 18 Vict. c. 36 (Bills of Sale Act, 1854), 118 
19 & 20 Vict. c. 97. s. 1 (Writ of execution — purchaser without 

notice). 111 
24 & 25 Vict. c. 134 (Bankruptcy Act, 1861, q, v.), 52 n (h) 
32 & 33 Vict. c. 71 (Bankruptcy Act, 1869), 189 

36 & 37 Vict. c. 66 (Judicature Act, 1873), s. 25 (11) {equitaUe 
doctrines to prevail), 10, 42, 136, 137 

37 & 38 Vict. c. 57 (Limitations— Real Estate), 117 
41 & 42 Vict. c. 31 (Bills of Sale Act, 1878), 1 18 

44 & 45 Vict. c. 41 (< onveyancing and Law of Property Act, 1881), 
sec. 7 (-4) (impli&i covenants), 205 n (b) 

34 (vesting of trust estates), 210 n (a) 

35 (powers <f trustees for sale), 206 n (h) 

37 (powers of trustees to compound for dwis and claims), 45 n (a), 

2 9 n (a) 
47 (bond fide exercise of powers of attorney after bankruptcy), 

212 n (b) 
49 (word * grant ' not necessary), 205 

45 & 46 Vict. c. 39 (Conveyancing Act, 1882) 

sec. 8 (powers of attorney for valuable consideration), 213 
9 (pouers of attorney generally), 212 n (b) 

45 & 46 Vict. c. 43 (Bills of Sale Act, 1882), 118 

46 & 47 Vict. c. 52 (Bankruptcy Act, 1883) 

sec. 4 (1) (a) (assignments for benefit of creditors), 189 
4(1) (h) (notice of suspension of payment), 197, 202 
37 (2) (no proof for debts incurr^ after notice of act of bank- 
ruptcy), 195 

43 (relation back of bankruptcy), 192, 203 n (o), 212 n (b) 

44 (jyrtperty divisible among creditors), 203 n (a), 212 n (b) 

48 (fraudulent preference), 110 

49 (Protected transactions), 203 n (a), 212 n (b) 

168 (1) (availoMe act of bankruptcy), 192, 203 n (a), 212 n (b) 

SURETY : see Principal and Surety. 

aasio^ament to indemnify surety for composition treated as act of 
bankniptcy, 153, 220 
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S U B.ETY— continued. 

consent of, to discliarge of principal, does not prejudice his right to 

be indemnified by principal, 127 
consent of, not determined by surety's bankruptcy, 127 
creditor becoming, for composition in consideration of receiving 
payment in fiill, cannot enforce securities given under such secret 
bargain, 153 
discharge of, as affecting co-sureties, 138 
discharged, by discharging or giving time to principal, 125, 131 

unless remedy against surety reserved, 126 
for composition by separate instrument, may continue liable although 

composition deed avoided, 55, 83 
not diBdiars^ 

by discharge of principal with reserve of remedies against surety, 

126 
by discharge of principal where original guaranty provides that 
discharge of principal shall not discharge him, 131 
parol evidence of reserve of remedies against, not admissible, 127 
reserve of remedies against, prevents discharge of, 126 

„ „ , when impossible, 133 

revival of rights against, by subsequent assent to dealings wiUi 
principal, 131 

SUSPENSION OF PAYMENT, NOTICE OF, 
an act of bankruptcy, 197, 198 
although verbal, 202 
must be formal and deliberate, 198 

SUSPENSION OF RIGHT OF ACTION, 

rule that personal action once suspended gone for ever, 35-42, 44 

methods of effecting, 36-39, 199 

by agreement to operate as release on action brought, 36 
by proviso that agreement may be pleaded in bar, 38 
by release voidable by condition subsequent, 39 



TENDER, 

debtor must pay or tender composition, 51 

formal, whether necessary, 53 

interi)osition of trustee will not always relieve debtor from duty of, 

62 
to agent, whether sufficient, 60 n (c) 
to creditor resident abroad, whether necessary, 52 
waiver of, 53 

„ what amounts to, 53 n (() 

TIME, 

for ACCESSION (q. v.), generally not essential, 22, 168 

when essential, 31 
for payment of composition, essential, 49 



1 
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TRADING, 

liability of innpecton iu, 178 

provisions for, often valuable, 3 

as affected by Statutb of Elizabsth (q. v.), 111-114 

do not render creditors partners, 184 

TRUST IN FAVOUR OF CREDITORS, 

action for execution of, no breach of covenant not to sue or molest 

debtor, 105 
communicated to creditors, no longer revocable, 97 
communication by trustee, may render irrevocable, 99 

„ „ what amounts to, 100 

created without knowledge or concurrence of creditors is revocable, 

95 

meaning of expression that trust is revocable, 103 
creditor not privy to, cannot claim execution of trust, 97 

„ „ demurrer allowed to claim by, 97 

creditors allowed to enforce execution of, in sjnte of strcmg ^presdons 

to the contrary in the deed, 101 
executed by Court, decree limited to persoDs entitled to benefit of the 

trust, 104 
if irrevocable by communication, may be enforced by creditor, 101 
meaning of expression that trust in favour of creditors is '* revocable," 

103 
only extends to debts contracted at the date of deed, 170 
parties to action for execution of, 105 

SPECIALTY (9. v.) debts not preferred to simple contract, 171, 172 
though irrevocable as to one creditor, may be revocable as to others, 

102 
though revocable, may pass property to trustee until revoked, 104 
where trustee is himself creditor, property vests before his assent, 104 

TRUSTEES AND INSPECTORS, 

acceding creditor excluded from dividend by, not necessarily remitted 

to original rights, 60 
allowances to, un avoidance of dee<1, only under special circumstances, 

193 
costs of, on setting aside deed, 193 n (a) 

default of, does not usually release creditors from agreement, 59 
discretion for enlarging time for accession, advisability of giving, 201 

when they ought to exercise it, 20, 168 
discretion of, power of Court to interfere with, 170 
duties of, 166-173 

as to admission of creditors, 166-170 
distribution of trust fund, 166, 171 seq, 

should ascertain validity of claim before admitting creditor, 169 : 
see also Accession, Amount ok Debts, Intebebt, Obdeb of 
Payment. 
execution of deed by one only, 78 
for sale, ])0wer8 of, 206 n (b) 
improper admission of creditor by, creditors not bound by, 169 
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TRUSTEES AND INSPECTOBS-^om^mucd. 
indemnity oi; 186-188 

creditors acceding though not executing, hound hy covenant to 

indemnify, 186 
creditor of trustees cannot enforce, 187 
interposition of, in composition agreement, will not always relieve 

dehtor from duty of tender, 62 
liability oi; 174-184 

arising from onerous property, 174 
for rent of leaseholds (q, v.), 174 
to creditors of whose claims they had no notice when distributing 

the funds, 168 
to account for property lost, 175 

for sums received by debtor or by agents in carrying on 
business, 175, 176, 177 
to pay costs of suit so far as occasioned by their contesting 

creditor's debt, 169 
to third persons for goods supplied for purposes of debtor's 

business, 178-184 
on occurrence of bankruptcy, 192-197, 203 n (a) 
to be treated as tresspasser, 194 

to be called on to transfer debtor's property without deductions 
for expenses, 192 
non-execution of deed by, does not prevent it being act of bankruptcy, 

190 
not personally liable to creditors of whose claim they had no notice 

at time of distribution, 168 
of avoided deed, not liable for sums received by debtor, 196 
official receiver must elect whether to treat, as agents or trespassers, 

194 
powers of, to compromise claims and accept composition, 208 n (a) 
remuneration, cannot make deductions for, in accounting to Official 
Keceiver, 194 
semblt no right to prove for, 196 



UNDER-STATEMENT of debt, 

effects o( 85 seq,, 155 : see also Secbet Aqbi!:ement. 

USE AND OCCUPATION, 

trustees are liable for, as assignees of premises, 174 



VOLUNTARY PAYMENT, 
not recoverable, 48, 160 seq, 
when payments are not voluntary, 159 



WAIVEH, 

of default, 55 seq, 
of tender, 53 

„ what amounts to, 53 n (b) 
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N.B. — ProvUion$ marked (0. D.) oeeur in CknnponUon J)eed$ ; thote marked 

(L D.) in an Inepeetorehip Deed. 



ACCEPTANCE, 

of proyisions of deed in satisfaction of debts (C. D.), 224 

AGREEMENTS : see also Pboyisobs. 

hy debtor, in event of avoidance of deed, to pay debts in full (G. D.), 

221 
„ in like event, not to set up Statute of Limitations (G. D.), 

221 
debts provable in bankruptcy to be debts for the purposes of deed, 208 
instrument to be absolute (C. D.), 221 

APPOINTMENT, 

power of, of new trustees, 214 

„ , of new trustees and committee of inspection, 209-210 
„ , of new inspectors (I. D.), 235 

ARBITBATION, 

agreement to refer disputes to, 209, 218 
valuation of securities by, 214 

ASSIGNMENT : see Conveyance. 

of book debts to indemnify surety (C. D.), 220 
of debts to third person, 228 

BUSINESS, 

covenant to pay proportional part of income of (C. D.), 225 
power to carry on, 207, 213, 217 
recital of, 226, 231, 237 

COMPOSITION DEEDS, 218, 221, 223, 225 
short form, 228 

CONVEYANCE, 

of freeholds, leaHeholds, and personalty, 205 
of estate and effects, 211, 237 

„ „ by partners, 215 

COSTS, 

covenant to pay (C. D.), 219, 225 
trusts for payment of, 207, 216, 234 
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COVENANTS, 
deed of, 227 
byerediton, 

not to sue and that deed may be pleaded as accord and satis- 
faction (I. D.), 231 
to indemnify inspectors, 235 
by debtor, 

not to engage in other trade (I. B.), 232 
not to incumber excepted property, 206, 216 

„ „ property or prefer creditors (T. D.), 233 

to afford trustee facility for examining books, &c. (G. D.), 225 
to aid in carrying on or winding up business (I. D.), 232, 238 
to convey property excepted from assignment and not to incumber 

same, 206, 216 
to furnish statement of income (G. D.), 225 

„ „ periodical statement (I. D.), 233 
to give account of his estate (I. D.), 232 
to keep accounts (I. D.), 233 
to make complete assignment of estate in certain eroitff (I. D.), 

233 
to pay one-third of net income of business (G. D.). 225 
to pay coste (C. D.), 225 
to pay debts in full (I. D.), 232 
to pay moneys into bank (I. D.), 232 
to surrender copyholds, 206 

., „ same, by partners, 215 
by debtor and surety, 

with trustee, to make and deliver promissory notes (G. D.), 222 

„ „ pay composition (C. D.), 219 

„ „ pay costs (G. D.), 219 

with creditors, to make promissory notes (G. D.), 223 



DEBTS, 

dividend to be paid on all debts provable in bankruptcy, 208 
recital (y. v.) of, 205, 211, 215, 219 (G. D.), 228, 231 (I. D.), 237 
verification of, 209, 218 

DEGLARATION OF TRUSTS, 206, 213, 216, 226, 234, 237: $€• 
Trusts. 

DEED OF COVENANT, 227 



KSCROW. 

memorandum, tu be endorsed on instrument executed as, 210 



HABENDUM, 

of estate and effects, 211, 215, 237 

of fi-eeliolds, leaseholds, and personalty, 205 
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POWER Of ATT0R5ET. 2U 

«r>T<snaiis ^s rasirr jcu 'iiuie Tadet, 213 

fiecianru'.g. ^iias :s uioL be imEVDcabfe far ORoe jar, m 

to virreoier ccpy houdd, 212 

POWERS, 

fer cre«iiv.n to «iir«es ipgfiifar reaHsBtian of ettire (L D.X 235 
fr^r debtor to retain mlariea and aUomDoe, 23^231 

to aLov dc'ocor to retain propertj excepted fnom aasignment, 
20i, 213, 217 

to carry on bosnea, 207, 213, 217, 238 

to certirj amoant payaUe bj debtor under ooTcnant (C D.X 226 

to delay sale and collection, 207, 213, 217 

to draw 1»11j and obtain advances (L D-X 233 

to employ clerks (I. D.X 233, 238 

to extend period of operation of deed (I. D.X 231 

to insTire and manage tmst premiaes, 207, 213, 217 

to make allowance to debtor for hia maintenance, 238 
to any two members of Committee of InmctioD to act for all, 209 

„ inspectors to act for all (L D.X 235 

to appoint new trustees, 214 
„ „ „ and members of Ck>mmittee of Inspection, 

20d-210 
to appoint new inspectors (L D.X 235 

PilOVISOES, 

avoidance of deed on default (C. D.), 220, 222, 224, 226 
avoidance of deed not to affect cremtors* right to enforce promissory 
note (C. D.), 223 
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PROVISOES— con^iwti^c^. 

creditors electing to avoid deed to discharge surety (C. D.), 224 
creditors receiving promissory notes to be paid composition only on 

cancelling note (G. D.), 222 
debtor to receive certificate from inspectors in certain events (I. D.), 

236 
debtor to pay debts in full if deed avoided (G. DA 221 
deed to operate as release in certain events (L D.), 236 
in certain events debtor's covenants to determine, 226, 227 
inspectors to give debtor certificate in certain events, 2d6 
release, deed to operate as, in certain events, 236 
release not to prejudice securities or remedies against third persons 

208, 214, 217, 236 

„ (G. D.), 220, 229 
valuation or abandonment of securities, 209, 214, 217 

(CD.), 220, 222 
re-valuation of securities, 209 
surety to stand in position of principal, 219 

surety to be discharged by creditors electing to avoid deed (G. D.), 224 
that trustee may certify amount payable under covenant (G. D.), 226 



REGEIPT, 

of composition, 229 

of consideration for assignment of debts, 228 

REGITALS, 

of agreement by eieditors, to accept provisions of deed in satis&ction 
of debts, 205, 215 

w n f> n » » n (0» D.), 223 

to accept composition, 2l9 
to assign their debts to a purchaser, 228 
that business shall be carried on under inspection, 231 
of agreement by debtor, to make assignment of effects, 205, 215, 
237 
to pay composition (G. D.), 219, 225, 229 
to pay debts in fiill, 227 

to make assignment to indemnify surety (G. D.), 219 
of agreement by debtor and surety to make promiaionr notes, 

(G. D.), 223 
of agreement by surety to join in deed (G, D.), 219, 223 
of agreement that estate shall be assigned to inspectors, 237 
of agreement that composition shall be paid on balance of debts 

after valuing securities, 229 
of business, 225, 231, 237 
of debts, 205, 211, 228, 231, 237 
(G. D.), 219 
„ due to joint and separate creditors, 215 
of title to freeholds, 204 
» » copyholds, 204 
„ „ leaseholds, 204 
„ „ personalty, 204 
of value set upon securities, 229 

T 
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RELEASE, 206, 217, 238 

(C. D.X 219, 224, 229 
deed to operate as in certain erents (L D.X 236 
proviflo that release shall not prejudice securities, ftc.» 206, 214, 217 

n » n n n n n n (C DA 220. 229 

n 99 9t it ft n 99 n \^ •^•/» ^*^ 

SATISFACTION, 

acceptance of proyiuons of deed in satis&ction of debts, 224 

SECURITIES, 

release not to prejudice, 208, 214, 217 

„ (aD.X220,229 ^ 

„ (I.D.),236 ^ 

yaluation or abandonment o( 209, 214, 217 

n 99 99 99 99 (C. D.), 220, 222 

power to amend valuation of, 209 

SURETY, 

assignment of book debts to indenmify (C. D.), 220 

eorenants (9. v.^ by (C. D.X 219 

to be discharged by creditors electing to avoid the deed (C DX 224 

to remain liable on promissory notes on avoidance of deea (C. I).)» 223 

to stand in position of principal (C. D.), 219 

TRUST DEEDS, 203, 211, 214, 227, 286 

TRUSTEE, 

power to appoint new, 209-210, 214, 235 
powers of: see Powebs. 
remuneration of, 207, 216 

TRUSTS, 

declaration of, 206, 213, 216, 226, 234, 237 
for collection and sale, 206, 213 

» » w M (!• D.), 234 
ef prooeeds of sale, &c., 207, 213, 216, 226, 234 
payment of costs, 207, 216, 234 
„ „ composition, 226 
„ „ preferential debts, 207, 226, 234 
rateable distribution, 207, 234, 237 

„ n » among joint and several creditors, 216 
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SECOND TEAB 07 PUBLICATION. 

Royal 8vo., cloth, its. 6d. 

BMDEN'S COMPLETE ANNUAL DIGEST OF EVEBT 

REPORTKD CASE IN ALL THE COURTSFOR THE YEAR 1884. To be continued 

annuall) 

"The 

Contracts, 

TiioMisoN, M.A., uf the Inner Temple, Kkquirc, BaiTister*at-Law. 

The object of this piibliraiion is to pre^ent to the Practttioner and others a handy and inexpensive 
work, comprising a Comilkik Anmal Digest of every Case reported during each year in all tbe 
Court.i. whether in the " Law Re^Mrts," or in any other Reports, and arranged in such a form as will be 
most likely to prevent the pr>sMbility of any Case, on whatever subject, escaping notice. The plan is 
homewhat similar to that succes>fullv adopted in the fifteen years' Digest of the "Law Reports." 

It will furnish a complete rccora of the whole of the Law and Pra^icc firom year to year. 

Crown 8vo, cloth, as. 6d, 

EMDEN'S SHAREHOLDERS' LEGAL GTHDE.— A Concise 

Statement of the Law relating to Shares, and of the Legal Rights and Responsibilities of Sbaie- 

huldcr.v. By Alkkku Emuen, Barrister-at-Law, Author of " Practice in Winding-up Companies," ftc. 

" ilr. Emden is a recognised authority on the law relating to public companies, and the dear and 

concise statement he h«rc gives of the legal rights and responsibilities of shareholders well supplies a fdt 

Demy 8vo, cloth, xa^. 6J. 

THE LAW OF LIFE INSURANCE, with a Chapter on AccideQt 

Insurance. By Chakles Crawley, M.A., of Lincoln's Inn, Esq., Barrister-at-Law, and Fellow 
of Downing College, Cambridge. 

" The mobt important English work on the law of life insurance which has appeared since the publica- 
tion in z868 of the second edition of Mr. Bunyon's work on the same subject, in that interval the law of 
life insurance has grown considerably in extent by reason both of legislation and of judicial decisions, 
and a work dealing with the entire subject, including the alteration and additions whidi have been made 




library of 
part of the public which is interested in the subject of life insurance." — Athefueum. 

2In One Volume, demy 8vo, cloth, xjs. 6d, 

A TREATISE ON THE LAW OF JOINT STOCK COM- 

PANIES, comprising the Companies' Acts, 1863 and z88o, and the Rules and Orders, with Practical 

Forms for the use of Companies. By Henry Hl'RREi.l, of the Western Circuit and Inner Temi^e, 

and Clarendon G. Hv»k, of the Oxford Circuit and the Middle Temple ; Barristers-at-Law.- 

*' The work comprises, in a readable and agreeable form, a good deal of information which will be of 

service to persons connected with companies. . • • The appendix contains, among other things, a 

good set uf articles of association." — La7v Titnss. 

** The aim of the joint authors has been to collect the general law upon each particular brandi of tlus 
many-sided subject, together with such general directions and useful forms as are occasionallyrequisite 
for general practice. Each branch is treated with admirable fulness of information. • • • The work, 
which has a capital index should be a standard reference on the innumerable points of difficulty connected 
with joint-stock enteiprise. To directors and others associated in general management it should be of as 
much v;iluc as to the legal profession."— CtV/^r/y. 

In One large Volume, royal 8vo., cloth, £2 zar. 6d, 

PEMBERTON ON JUDGMENTS AND ORDERS, being a 

Treatise upon the Judgments, Decrees, and Orders of the Court of Appeal and High Court of 
Justice, chiefly in reference to Actions assigned to the Chancery Division. With Compete Forms 
of Orders. Third Kdition, almost entirely Re-written and considerably Enlarged. By Loptvs 
Lbicii Phmrekton, one of the Registrars of the Supreme Court of Judicature ; Author of "The 
Practice in Equity by way of Revivor and Supplement." 

" The work before us contains, not only a copious and well-selected assortment of precedents, taken 
in every instance from orders actually made (and with proper references to the reports in all instances 
of reported cases), but also a series of notes, in which the result of the leading cases is succinctiy given 
in a highly-convenient, though somewhat fragmentary, form ; by the light of which the practitioner 
wUI,^ in all ordinary cases, be easily able to adapt the oppiosite precedent to the general circuanstSfMses 
of his own case. We consider the book one of great merit and utility, and we confidently recommend 
it to the consideration of the profession." — Solicitors* yourtuil. 

Royal 8vo, cloth, 27;. 6d, 

THE JUDICATURE ACTS, AND THE RULES OF THE 

SUPREME COURT, X883. With Concise Notes. By the late Frederick Philip Tomunsor, M.A., 
of Trinity College, and of the Inner Temple, Barrister-at-Law. Edited by R. T. Rbid, Q.C. 

*,* A special feature of this work is that where a new rule exactly follows the old, where the rale is 
quite new, and where there are verbal or clerical alterations, each is clearly indicated. 

"The present publication will bear favourable comparison with any of the many books which the new 
rules have called forth « . • • the plan of the work has been well carried out.''— Z aw limes^ 

*' We consider this one of the most useful and practical editions of the Judicature Acts and new nilM 
yet published, and we doubt if it could be much improved even in idea, general style, or ezpression/'A^ 
Law Students JoiimaL 
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WM., CLOWES AND SONS, Limited, LAW PUBLISHERS. 
A TREATISE ON THE EMPLOYERS' LIABILITY ACT. 

To which is sddcd a CluiptEr an Lard Campbell's Act, and the Act iuncnding ume. By Ecuohd 
S.TuBNB>, Esq., M.A., Judge of CouniyCouiu. 

"Mi.'Tumer'awork is a carefully wriluntrcalliE The nfcnnca to ciMsaito nigltgcDce 

arc very DumcrouB, and caoacht fail lo be of use lo the praclitioncr. . , . . . The cases cited as ta the 
notices neceuar/ to be given uoder the Act should be carefully studied before pruceedings are 
hiuidboolt."Ul/i.M^' IVeii^^asit/i. " " «. " " e" n ex, eum e e li a mita 

" Thil little book is likely 10 take a high place in the literature of the subject The book vrQt, 

thereTore, be iovaluahle to counsel prcpadoEc an aigument on any dcbateable p«nt io the statutej and 

to advocate] io the County Couns It can anly be said that his task was consdeniimidv 

pctfotmed ; and he has succeeded to producing a book o( great thoroughness."— Zaiu yauniat. 

"This Is the best bouk which has as ya appeared oa the Employees' Uability Act. It is very 

to lawyers and laymea, who will fijid no diRiculry io understanding it." — LioySt Ncwifafer. 

THE UARKIBD WOMEN'S PROPERTY ACT, 1S82, wltt 

Eiplaoatory and i^acdcal Notes, Cases with addidooal References, Kill Indei, and Append!: 
cantaining tbe Married Women's Propeily Acts, iBio and 1874. By Mervoh White, M.A-,1 

Aulhoc of "Con.evaudng Acts, iSSi and iSBj," '^- -' •" " " ' ■ ■ —■ 

the Inner Temple. Batristcrs-at-Law. 
" Not the least important part of the book is the i _ 

Crown Svo., cloth, i 

POPULAR LAW. For those interested in Land, the Law of ^ 

Descent, Wills. Contracts. Mortgages, The Office and Duties of Trustees, lueludbg Eiplanaiions of 
the Settled Land Act, Married Women's Fropeny Act. and Bills of Sale Act, iGSi. By Samuel 
KoBEBTE, U.A, of Trin. Coll. Cambridse. and of Lincoln's Inn, Barris(ei-il-Law. 
" This excellent tittle work deserves la become as popular as Lord St. Leonards' ' Handy Book on the 
Law of Fropeny.' ... We can cordially leconuaeud the work to studeals."— C^Sisn'^ Tjmi iialet. 
Demy Bvo., cloth, fa. 

THE ELECTRIC LIGHTING ACT, 1882, the Aets Incorpo- 

rated thercvrith, the Board of Trade Rules, together with numerous Notes and Cases. By Clsmbnt 
HiQGTHS, Recorder of Birkenhead, M. A. Canub., Fellow of the Physical Society of London, &c. ; 
and E. W. W. EowAUDS, B.A. Oxon., Baniiter-al-Law, 

in language equally inleCligibEe to the professional and non-professicnai reader."— 'jVwi>^ y&HTTUtt, 
Demy Sto, <*q pp., cloih, tv. td. : folio boards, ,51. 

AN ANALYTICAL INDEX AND DIGEST TO THE JUDI- 

KE ACTS and RULES, with Tables lowing the sources front which the New Rules sie 
. By Kkank R. FABKEa, Solicitor. Second Edition, revised and enlarged. 
Crown Bvo, cloth, 51. 

PUDENT'S GU 

_ ... 

Crown Svo.. cloth, v 

THE INSTITUTES OP JUSTINIAN, lUustrated by English Law. 

Intended chiefly for Students at the Universities and Inns of Coun. By James Williams, 
B.C.L., M.A., of Lincoln 's-I on, Bartister-al-Law. 
%' In this work the Institutes are as far as pos^ble compared paragraph by paragraph with English 
law upon the same subject. 

Crown Bvo., dotli, Of. 

THE LAW OP BILLS OP SALE, as modified by the Bills of 

Sale Act (iSja) Amerdmenl Act, iSai. With an Appendii of Statutes and Precedents. By 
Hakev Newsd!', E^., LL.B. Loud., ol the Middle Temple, Barrisler-at-Law, Author of "A 
Digest of the Law of Shipping and Marine Insurance." 

.. "The book is one afthe most satisfactoty perfonnances on a branch of the law which has leceutly 

suffered amendment by (he Legislature that we have ever seen." — iani Tima. 
"Mr. Newson has dealt in amost comprehensive manner with a subject requiring the p-eatest nicety of 

skill His digest of the modilied meanres will be esteemed outside the ranks of the {voTcssion 
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